United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 11,237 

JOINT APPENDIX 


IN THE 

United States (Knurl nf Appeals 

For the District of Columbia Circuit 


Simpson Memorial Methodist Church, Petitioner, 


vs. 


District of Columbia, Respondent. 



Appeal from the Board of Tax Appeals 
for the District of Columbia 


\ 


On/tod States Court of Appeals 

Fcr ihc 

District cf Columbia Circuit 

FILES JAN 15 1952 



Wilton H. Wallace 
Henry F. Lerch 
Attorneys for the Appellant 
Bowen Building 
Washington 5, D. C. 


WHITMORE - ANNAPOLH. MO. 







JOINT APPENDIX 


IN THE 

■Httiteii States (Eourt of Apppala 

For the District of Columbia Circuit 


No. 11,237 


Simpson Memorial Methodist Church, Petitioner, 


vs. 

District of Columbia, Respondent. 


Filed Mar. 12, 1951 

Board of Tax Appeals for the 
District of Columbia 


1-6 PETITION 

The above-named petitioner petitions for a review) of an 
assessment of real estate taxes against it, and refijmd of 
such taxes paid by it, and alleges as follows: 

1. The petitioner is a religious corporation, organized 
and existing under Title 29 Sec. 6 of the 1940 Code of Laws 
for the District of Columbia, with principal address at 
Florida and Sherman Avenues, N.W., and adjoining par¬ 
sonage at 2253 Sherman Avenue, N.W., Washington 1, 
D. C. 

2. The tax in controversy is a real estate tax assessed 
for the period from July 1, 1919, through June 30, 1951, 
upon the following real estate and in the following amounts: 



Square 2873 Lot 816 
Square 2873 Lot 817 
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$1,025.03 

243.89 


Total . $1,268.92 

3. The notice of assessment was by letter dated Decem¬ 
ber 13, 1950 (Exhibit A), and the tax was paid by the 
petitioner under protest in writing on December 15, 1950 
(Exhibit B), per receipts attached hereto (Exhibits C and 
D). 

4. The assessment of the tax set forth is based upon 
the following errors: 

(a) The respondent has committed error in regard¬ 
ing and classifying Lots 15 and 16 (known for tax 
purposes as Lots 816 and 817) in Square 2873 as “addi¬ 
tional grounds” within the meaning of D. C. Code 47- 
801 a (R) (2) and by failing and refusing to regard 
and classify said property under D. C. Code 47-801 
a (R) (l) 'as ground “belonging to and reasonably 
required and actually used for the carrying on of the 
activities and purposes” of the petitioner (Public Law 
846, 77th Cong., approved December 24, 1942; 56 Stat. 
1089, ch. 826§ 1) and by refusing to eliminate the afore¬ 
said tax of $1,268.92 in its entirety. 

(b) Alternatively, the respondent has committed 
error in failing and refusing to find and conclude that 
there was no profit on the transaction of sale (infra) 
and therefore no tax became due or payable; or 

(c) Alternatively, the respondent has committed 
error in failing and refusing to find and conclude that 
one-half of the alleged profit was less than the taxes 
as assessed and therefore the assessment should have 
been reduced to some amount less than $1,268.92. 

5. The facts upon which petitioner relies as a basis of 
this proceeding are as follows: 

(a) Petitioner is a non-profit religious corporation 
organized for the purpose of public "worship in ac¬ 
cordance with the doctrines of the Methodist Church, 
of which it is a part. As early as 1875 petitioner’s 
predecessor in interest, the same congregation, was 
known as the Asbury Mission Methodist Episcopal 
Church. 

(b) On May 17, 1875, the trustees of the Asbury 
Mission Methodist Episcopal Church acquired for 
$1,000. Lot 16 (then containing 6428.5 square feet) 
per deed recorded at Liber 784, Folio 230 in the land 
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records of the District of Columbia; said lot nbw con¬ 
tains 698 square feet. Said deed specified that the land 
was acquired and was to be used for religiojus pur¬ 
poses; it has been so used. 

(c) On August 11, 1919, the successor organization, 
then kown as Simpson Memorial Methodist Episcopal 
Church acquired part of Lot 15 (now known for tax 
purposes as Lot 816) by deed recorded at Liber 4230, 
Folio 93 in the land records of the District of Columbia, 
for the consideration of $1,250.; it too has b^en con¬ 
tinuously used for religious purposes. 

(d) Lot 14 (now known for tax purposes as ilots 814 
and 815) was acquired by your petitioner’s predecessor 
about 1902 and the church building was constructed 
thereon in 1903 which building has continuously been 
in use for religious purposes since that date. During 
the year 1934 an addition was made at the rear of the 
original building, the wall location of which addition 
is outlined in red on the attached Exhibit E. 

(e) The attached photograph (Exhibit F) depicts 
the wall of the original building with the wall of the 
addition thereto at the rear of the photograph and the 
cement sidewalk connecting the front and rear doors of 
the church building. Exhibit E shows the north line 
of the wall of said addition and of the original tjuilding 
to be 1.93 feet from the line dividing Lots 14 jand 15, 
and the photograph (Exhibit F) shows the sidewalk 
(32 inches wide) to be 3 feet away from said wall and 
said sidewalk to be entirely on Lot 15, wher^ it has 
been so located since its installation in 1934- Peti¬ 
tioner alleges this to be a specific use of Lot 15 (Tax 
Lot 816) for religious purposes. 

(f) Petitioner avers, by reason of the installation 
of this sidewalk, and by reason of the continuous use 
of Lots 15 and 16 during the periods of ownership since 
the aforesaid dates of original acquisition, f^r such 
purposes as summer Bible schools, lawn fetes, <j>utdoor 
congregation meetings, and other outdoor activities 
pertaining to and constituting a part of the religious 
and educational program of your petitioner and its 
predecessors, that said Lots 15 and 16 have belonged 
to, have been reasonably required for, and have ac¬ 
tually been used for the carrying on of the activities 
of your petitioner and its predecessors within the 
meaning of Public Law 846 aforesaid, and that said 
lots have not been used for any other purposes or held 
as “additional land”. Said lots in fact constitute the 
•‘front yard” of the church proper. 
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(g) Lot 792, adjoining Lot 16 to the north, was 
acquired about 1912 and has been owned and used con¬ 
tinuously for the purposes of a parsonage since its 
date of acquisition. Said Lot is still owned and used 
by your petitioner for these purposes. 

(h) Those parts of Lots 14,15, and 16 (Tax Lots 814, 
815, S16, and 817) and improvements thereon were sold 
in November, 1950, to Galliher & Huguely, Inc., for 
the gross sum of $34,000. The “basis” in the hands of 
petitioner of Lots 15 and 16 were such that no profit 
was realized from said sale. 

6. The Board of Trustees of your petitioner was un¬ 
aware of the fact that Lots 15 and 16 (Tax Lots 816 and 
817) had been classified by the Office of the Assessor as 
“additional ground” within the meaning of D. C. Code Title 
47 Sec. 801 a (R) (2) until December 1950, when the afore¬ 
said tax was assessed. The classification was made with¬ 
out the knowledge and consent of said Board of Trustees, 
the governing body of the church, but apparently was con¬ 
sented to independently by the then pastor of the church 
without the concurrence of said Board and without re¬ 
ceiving the advice of counsel. In the spring of 1942 peti¬ 
tioner had caused plans to be drawn for the construction 
of a church edifice on its entire property, Lots S14-S17, 
inclusive, thereby negating the intention to hold these lots 
as “additional land”. Regardless of this classification, the 
fact is that the land in question has been continuously used 
for religious purposes within the meaning of the afore¬ 
said law since the respective dates of acquisition and the 
earlier classification, obviously erroneous, should be cor¬ 
rected and the assessment of taxes should be nullified. 

WHEREFORE the petitioner prays that the Board may 
hear the proceeding and 

1. Render a decision eliminating the aforesaid assess¬ 
ment of $1,268.92; or, in the alternative, 

2. Order a recomputation of petitioner’s liability for 
tax, if any, in such a manner as to find that there was no 
profit on the aforesaid sale, that therefore no tax became 
due and payable, or that, if there was a profit, that the tax 
was less than the aforesaid sum of $1,268.92. 

3. Order a refund of taxes overpaid. 

4. And for such other and further relief as may seem 
just and proper. 
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GOVERNMENT OP THE DISTRICT OF COLUMBIA 

! 

Office of the Assessor 
Washington 4, D. C. 

December ^.3, 1950 


Dear Mr. Lerch: 

i 

In accordance with verbal information which you fur¬ 
nished to this office in a conference held on December 8, 
1950, this office will levy real estate taxes against property 
known as Lots 816 and 817 in Square 2873, owned by the 
Trustees of the Simpson Memorial Church, in a total 
amount of $1268.91 for the period July 1, 1919, through 
June 30, 1951, pursuant to Section 1 (r) (2) of Public Law 
846—77th Congress, approved December 24, 1942,| under 
which section these lots were granted exemption frc|>m real 
estate taxation by Commissioners’ Order dated December 
21,1923, provided said lots are sold by the present owner on 
or before June 30, 1951. 

It is our understanding that it is the intention of the 
Trustees of the Simpson Memorial Church to sell the| above- 
mentioned lots, together with Lots 814 and 815 in Square 
2873 upon which the Church buildings are situated. For 
your information, Lots 814 and 815, if sold by the 0hurch 
on or before June 30, 1951, will be restored to the t^x rolls 
effective July 1, 1951. 

Very truly yours, 

/s/ E. A. Dent 
E. A. Dent, 

Assessor, D. C. 



Case No. 2116 

Mr. Henry F. Lerch 
815 - 15th Street, N. W. 
Washington 5, D. C. 


EXHIBIT A 
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12 *20 Filed Aug. 13, 1951 

I 

i 

FINDINGS OF FACT AND CONCLUSIONS OF L^.W 

Findings of Fact 

I 

1- Petitioner is a religious corporation organize^. under 
Chapter 5 of Title 29 of the District of Columbija Code 
1940, for the purpose of public worship in accordance with 
the doctrines of the Methodist Church, of which it is a 
member. 

2. On December 20, 1950, petitioner was, and since 1902 
had been, the owner of a church situated on lots 814 and 
815 in Square 2873. The church building had been erected 
on the front part thereof in 1903, and an addition had been 
added to the rear thereof in 1934. These lots had a ffontage 
of 34.9 feet on Sherman Avenue and a combined depth 
which varied between 118.4 feet and 111.77 feet. The church 
was situated 1.93 feet to the south of the north line cf these 
lots and covered almost all of the remaining width thereof. 

3. Immediately to the north of lots 814 and 815 was a 
vacant lot known as lot 816, having an area of 2968 square 
feet. Petitioner had acquired this lot in 1919, at a cost of 
$1250. It had a frontage of 34.9 feet on Sherman Avenue 
and a depth which varied from 111.77 feet to 59.d7 feet. 
Near the south line of this lot there was a concrete walk, 
3 feet wide, which led from the front entrance of the 
church to the entrance to the rear portion thereof, and 
to the coal chute by means of which petitioner received its 
deliveries of coal. 

4. Immediately to the north of lot 816 was ajnother 
vacant lot known as lot 817, having an area of 698 square 
feet. Petitioner had acquired this land as part of a lot 
containing 6428.5 square feet in 1875, at a cost of j $1,000 
for the entire lot. It was triangular and had a frontage 
of 27.31 feet on Sherman Avenue and a depth which varied 
between 59.07 feet and 46.56 feet. 

5. Immediately to the north of lot 817 is lot 792, which 
was acquired by petitioner in about 1912, upon which there 
has been petitioner’s parsonage. 

6. Lots 816 and 817 were used sometimes in the sjunmer 
for meetings of petitioner’s Sunday school classes atad for 
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lawn parties, for social purposes, and for raising of funds 
for petitioner. The lots were also used for about ten days 
in the month of June for a Bible school. These schools 
were sponsored by the Methodist Church and petitioner’s 
staff of Bible school teachers participated in the instruc¬ 
tion of the children. 

7. Lots SI6 and 817 had been exempted from taxation 
during the period begun July 1, 1919. 

8. On January 5, 1942, the Real Estate Tax Exemption 
Board reported to the Commissioners of the District of 
Columbia that in its opinion lots 81 (i and 817 were excess 
land and should be returned to a taxable status. This re¬ 
commendation was approved by the Commissioners on 
January 9, 1942 and on March 17, 1942 the lots were so 
restored. Taxes on these lots were paid for the period 
March 17, 1942 through December 31, 1942. 

9. Tn the spring of 1942 petitioner caused plans to be 
drawn for the construction of a church edifice on its entire 
property, namely, lots 814, 815, SI6 and S17. Such struc¬ 
ture was never erected. 

10. On March 16, 1943, petitioner requested exemption 
of the lots under the Act of December 24, 1942 (56 Stat. 
10S9) and thereafter, on December 21, 1943 made applica¬ 
tion for the exemption thereof from taxation under the 
provisions of section 1 (r) (2) of said Act. This applica¬ 
tion was accompanied by the affidavit of petitioner’s then 
pastor that these lots were not held for profit or sale, but 
only for the enlargement and expansion of petitioner. On 
January 3, 1944, the Board of Commissioners of the Dis¬ 
trict of Columbia ordered that under the provisions of 
section 1 (r) (2) of the Act of December 24, 1942, these lots 
be noted on the records of the Assessor as exempt from the 
payment of general taxes, said exemption to begin on March 
17, 1942; that the general taxes which had been paid for 
the period March 17, 1942 to December 31, 1942 be re¬ 
funded; and that the unpaid general taxes thereon which 
had accrued subsequent to December 31, 1942 be abated. 

11. in its reports filed with the Assessor showing the use 
of these lots during 1943 and 1944, petitioner stated that 
during these years these lots had been used by the church 
for lawn parties only and vacation Bible school during the 
summer. 
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k 12. In November, 1950 petitioner sold lots 814, 815, 816 

and 817, and the church building, for $34,000. After pay¬ 
ment of the expenses incident to the sale petitioner realized 

* $33,449.33 as the net proceeds of sale. 

13. On or about December 13, 1950 the Assessor made 
an assessment of $1,025.03 against lot 816, and anj assess- 

* ment of $243.89 against lot 817. The amounts of thefee taxes 

i did not exceed 50 per centum of the net profit derived by 

petitioner from the sale of these lots. They covered the 
fiscal years ended June 30, 1920 to and including June 30, 
V 1951. 

t 14. On December 15, 1950, petitioner paid thede taxes 

, under protest in writing, and on March 12, 1951 filed its 

f petition with this Board for a review of the assessment and 

a refund of the taxes, upon the ground that the m ssessor 
had erred in regarding these lots as ‘‘additional grounds” 
\ within the meaning of D. C. Code section 47-801 (a)(r)(2) 

[section 1 (a)(r)(2) of the Act of December 24, 1942], and 
1 by refusing to record and classify it under D. C. C<]>de sec¬ 

tion 47-801 (a) (r) (1) [section 1 (a) (r) (1)] as ground 
“belonging to and reasonably required and actually used 
for the carrying on of the activities and purposes” of peti¬ 
tioner; alternatively that he had erred in refusing to find 
that there was no profit on the transaction, and alterna¬ 
tively that the amount of profit which he had determined 
was excessive. 

i 

* 

Conclusions of Law 

1. Taxes are assessable upon grounds exempted under 

> the provisions of section 1 (r) of the Act of Decerriber 24, 

1942 (56 Stat. 1089), upon a sale of the land so exempted, 
in an amount not in excess of 50 per centum of the net 
profit derived from such sale, whether the land had been 
exempted under paragraph (1) or (2) of section 1 (r). 

2. The taxes appealed from were properly assessed and 
should be affirmed. 

Decision will be entered for respondent. 

Lawrence Koenigsberger, 
Member Sole, 

, Board of Tax Appeals for 

the District of Colunjbia 
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Filed August 13,1951 


MEMORANDUM 


This is an appeal from an assessment, under section 
1 (r) of the Act of December 24, 1942, 56 Stat. 1089; D. C. 
Code 1940, Supp. VII, sec. 47-S01a(r); of taxes on ground 
previously exempted therefrom. The property had been 
exempt since 1919; it was sold in 1950, and thereupon the 
tax was assessed. 

The material portions of the Act (Code Supp. VII, Title 
47, chap. 8), are the following: 

“That the real property exempt from taxation in the 
District of Columbia shall be the following and none other: 

**#*••* 

“Section 1. 

“(m) Churches, including buildings and structures rea¬ 
sonably necessary and usual in the performance of the 
activities of the church. 

“(r) (1) Grounds belonging to and reasonably required 
and actually used for carrying on of the activities and 
purposes of any institution or organization entitled to ex¬ 
emption under the provisions of this Act. 

“(2) Additional grounds belonging to and forming a part 
of the property of such institutions or organizations as of 
July 1, 1942. Such exemption shall be granted only upon 
the filing of a written application to the Commissioners, 
supported by an affidavit that such additional grounds are 
not held for profit or sale but only for the enlargement and 
expansion of said institution or organization. 

“If, however, at any future date the grounds so exempted, 
or any portion thereof, shall be sold and a profit shall 
result from such sale the taxes thereon for each year from 
the date of acquision of such property for which no tax 
has been paid shall immediately become due and payable, 
without interest: Provided, however, That the total of such 
taxes shall not exceed 50 per centum of the net profit 
derived from such sale ....’’ 
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Petitioner contends that the taxes may be assessed upon 
grounds in the event of a sale only if they have been pre¬ 
viously exempted under subsection (r) (2); that petitioner 
was entitled to exemption under subsection (r) (lj; and 
that therefore the provision for assessment is not appli¬ 
cable. That position is not well founded. The paragraph 
providing for such assessment is not a part of paragraph 
(1) or (2) of subsection (r), but is a part of subsection (r), 
and no reason appears, either in the language of the statute 
or otherwise, why it should not be applicable to property 
exempt either under paragraphs (1) or (2) of subsection 
(r). There is therefore no occasion to determine whether 
the property was entitled to exemption under paragraph 
(1) as distinguished from paragraph (2), or both. 

Petitioner further contends that no taxes should pe as¬ 
sessed, because, it claims, no profit was realized from the 
sale of the lots; or, if there was, that it was in such aijnount 
that the taxes amounted to more than 50 per centum thereof 
and should accordingly be reduced. This claim is ba^ed on 
the contention that in order to determine the profit, the 
value on January 1,1939 shall be taken as the basis fpr the 
determination of the profit. The statutory basis for peti¬ 
tioner’s theory is in Title XI of the District of Colombia 
Income and Franchise Tax Act of 1947, 61 Stat. 331 (D. C. 
Code, Supp. VII, Title 47), as follows: 


Section 47-1583- 


“The basis for determining the gain or loss from the sale, 
exchange, or other disposition of property shall be the cost 
of such property, except that --**** 

“(c) If the property was acquired before January 1,1939, 
the basis shall be the fair market value as of that date [.. ” 
This statute was avowedly an income- and franchise-tax 
act. The income-tax act which was in force at the tiihe of 
the enactment of the Act of December 24, 1942 provided, in 
Title II, section 6 (b) thereof [D. C. Code 1940, section 
47-1506 (b)] that the basis for computing gains or lpsses 
from the sale of property other than a capital asset jshall 
be the cost of such property. 

Without to any extent conceding that the Act of 194$ had 
any relation to, or was to be considered in pari material with 
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the income-tax law then in effect, it may be remarked that 
there is no ground whatever in the language of the Income 
and Franchise Tax Act of 1947 for considering that that 
Act was intended to amend or in any manner affect the 
construction and application of the Act of December 24, 
1942. Therefore, the word “profit ”, in the later Act, must 
be considered to have been used in its ordinary sense, namely 
the excess of receipts over cost. 

Moreover, even if the January 1, 1939 values are relevant, 
it may be remarked that the testimony falls short of per¬ 
suasion that the profit derived by petitioner from the sale 
of the lots was in such amount that the tax exceeded 50 per 
centum of such profit. 

The assessments will be affirmed. 

Filed Aug. 13,1951 

DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board this 13th day of August, 1951, 

ADJUDGED and DETERMINED, That the assess¬ 
ments of taxes against the real estate of petitioner, Simpson 
Memorial Methodist Church, a corporation, covering fiscal 
years ended June 30, 1920 to and including June 30, 1951, 
with respect to lots 816 and 817 in Square 2873, herein 
appealed from, be, and they are, hereby affirmed. 

28 PROCEEDINGS 

Mr. Cheatham: Mr. Lerch and I have gone over the peti¬ 
tion and I have agreed unequivocally to admit certain para¬ 
graphs. 

The Board: Let me have your admissions. 

Mr. Cheatham: Respondent admits paragraph 1, para¬ 
graph 2, and paragraph 3. 

* * * * * 

31-41 

Mr. Cheatham: The respondent admits sub-paragraph 



5 (a) as amended; 5 (b) as amended, except for the last 
phrase thereof reading “it has been so used.” 

Respondent admits sub-paragraph 5 (c) as aniended, 
except the last phrase thereof, reading— 

The Board: You don’t have to read it. 

Mr. Cheatham: The respondent admits the first sentence 
of sub-paragraph 5 (d), with the exception of all the, words 
following the date 1903. 1 

The Board: All right. 

Mr. Cheatham: And the respondent admits the labt sen¬ 
tence of sub-paragraph 5 (d). 

The respondent admits the facts contained in sup-para¬ 
graph 5 (e) as amended as being true, but assert^ that, 
as was said in the opening argument, the Board lacks! juris¬ 
diction and the petitioner is estopped from now contending 
and submitting evidence as to the reasonable requirements 
of the vacant lots, and objects to the contents of 5 (e) on 
that ground. 

One further admission with respect to 5 (e), the respond¬ 
ent denies the last sentence of 5 (e). 

The respondent admits the allegations contained in 5 (g), 
and respondent admits the allegations contained in $ (h), 
as amended, except the respondent denies the last sentence 
of 5 (h). | 

The respondent admits the allegations contained ipi the 
third sentence of paragraph 6, beginning with the words: 
“In the spring of 1942” down through and including the 
word “inclusive,” but denies the remainder of that sentence. 

The Board: I don’t see the word “inclusive” there. 

Mr. Cheatham: It follows Lots 814-17, inclusive. 

The Board: Yes. 

Mr. Cheatham: And denies the remainder of that sen¬ 
tence and of the remainder of paragraph G. 

As to the remaining portions of the petition, which have 
not been admitted or denied, the respondent hereby denies 
such allegations. 

The Board: You don’t need to do that. If you don’t admit 

it, vou denv it. 

■ * 

Now, do you admit these exhibits? 

Mr. Cheatham: My copy is incomplete. May I ref^r to 
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The respondent admits the exhibits attached to petition 
marked A, B, C, D, and E. The respondent admits the 
accuracy of Exhibit F, but raises the same objection to its 
use in evidence as has been stated with respect to sub- 
paragraph 5 (e) of the petition. 

The Board: Referring to Exhibit A, I wonder whether 
there is some error in the date in the next to the last line 
of the first paragraph. 

Mr. Cheatham: The date in the next to the last line of 
the last paragraph? 

The Board: Yes, it refers there to December 21, 1923, 
granting exemptions in an Act of 1942. 

Mr. Cheatham: Yes, sir. 

The Board: How do you have an order in 1923 pursuant 
to an Act passed in 1942? 

Mr. Cheatham: I will attempt to explain that. There was 
an original order dated December 21, 1923 exempting the 
property. Then, the property subsequent to that in 1942 
was returned to the tax rolls and in 1944 the property was 
again exempted and any and all taxes during the time after 
which it had been replaced to the tax rolls were refunded. 

The Board: But I can’t understand this phrase “pur¬ 
suant to Section 1-R, and so forth, under which section— 
that is a certain section of the Act of 1942—under which 
section these lots were granted exemption by Commis¬ 
sioners’ order dated 1923. How could the Commissioners’ 
order have granted exemption in 1923 under a certain sec¬ 
tion of the Act passed in 1942? 

Air. Cheatham: That statement is inaccurate to that 
extent. That statement is inaccurate to that extent. 

The Board: That is not a typographical error, though? 

Mr. Cheatham: I didn’t write the letter, though. 

The Board: I am trying to find out—it occurred to me 
possibly that they should have read 1943 instead of 1923. 

Mr. Cheatham: Let me get the order. I have the order 
and T intend to put it into evidence. 

The Board: Don’t bother. That will clear it up. It is 
not up to you to explain idiosyncracies in the Assessor’s 
letters, if there are any. 

All right; go ahead. 

Mr. Lercli: Your Honor, at this time I would like to 




17 


introduce into evidence the report designated “House of 
Representatives Report No. 2635 of the 77th Congress, 
Second Session,” which is the report on the tax exemption 
law now in question. The report is the only report! which 
was made on the law prior to its enactment by Coingress, 
and its signing by the President. Tn other words, th6re was 
no Senate report on it. 

Mr. Cheatham: I have no objection to Your Honor hav¬ 
ing the legislative background. 

The Board: It will be admitted, and mark that contrary 
to my usual custom as Petitioner’s Exhibit G. 

(Document referred to was marked Petitioner’s Exhibit 
G and received in evidence.) 

Mr. Lerch: May I make specific reference at this time to 
page 6 of the report, if Your Honor will follow me ion the 
reading of a certain part of the report at the bottom df page 
6 and the top of page 7? 

The Board: Well, isn’t that more in the nature ofj argu¬ 
ment than evidence? | 

Mr. Lerch: I am about to make a motion, Your Honor, 
which I think is proper at this time. 

The Board: Well, make a motion first and then make the 
argument afterwards. 

Mr. Lerch: All right, I move at this time for sunjimary 
judgment on the pleadings and under stipulation f<j>r the 
reason that the lands here taxed were owned by th^ peti¬ 
tioner on July 1, 1942, and it is the express intent of Con¬ 
gress to regard the holdings on that date as constituting 
the “minimum” needs of the petitioner. Being a minimum, 
they cannot be regarded as “additional” or excess lanqs and 
cannot be taxed as such, as the District of Columbig has 
attempted to do. 

I refer specifically to pages 6 and 7 of the Report f<j>r the 
legislative intent on which this motion is based. I Will be 
glad to read the pertinent sections. 

The Board: No, call the portions to my attention, jl can 
read them myself. j 

Mr. Lerch: Starting with the paragraph at the bottom 
of page 6 and continuing to the top of page 7, particularly 
the last two sentences of that paragraph on page 7. 



IS 


I want to call Your Honor’s attention to the last sentence, 
which says “The holdings as of July 1, 1942, are deemed 
sufficient to meet such needs and constitute the minimum 
for such needs,” and in the following sentence it says: 
“In order that no difficulty may arise in the future and no 
hardship be imposed upon either the District of Columbia 
or the owners of such properties, the provision has been 
inserted in the bill providing the District of Columbia shall 
be entitled to collect taxes from such lands, which in future 
years shall be deemed excessive by the owners thereof and 
shall be sold by them at a profit or gain.” 

The petitioner has acquired no land since July 1, 1942, 
and has sold no land which has been acquired subsequent 
to July 1, 1942. 

The Board: What is the antecedent of the phrase “such 
needs”? 

Mr. Lerch: To constitute the minimum for such needs. 

The Board: What is the antecedent of the phrase “such 
needs”? 

Mr. Lerch: That is, as I read it, “that the grounds were 
owned by and reasonably required and actually used for 
the carrying on of the activities and purposes of the 
institution.” 

The Board: That isn’t all it says, is it? “And for future 
enlargement and expansion.” 

Mr. Lerch: Yes, but Congress makes the express explana¬ 
tion that the lands on July 1, 1942, are deemed to be the 
minimum which this petitioner needs. 

The Board: But when this report uses the expression 
“such needs,” I assume they mean current and not for 
future enlargement and expansion. 

Mr. Lerch: That is correct. 

Now, part of the admission, the stipulation, the District 
of Columbia has admitted, was that in 1942 this congrega¬ 
tion did have plans drawn for the construction of their 
church. That is exactly what was said by the minister in 
the affidavit, which the minister filed. They acquired no 
lands since 1942, and their lands in 1942 constituted their 
minimum to meet their needs. 

Mr. Cheatham: If the Board please, the Board has al- 
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ready pointed out the additional meaning included! in such 
needs, but 1 wish to point out in addition that thq Act of 
1942 did not provide for exemption of lands under Jl-R (2), 
which was acquired subsequent to the enactment of the 
Act. So, 1-R (2) must speak of land which was o^Tied by 
the petitioner on the day of the enactment of the Act and 
therefore it could not mean that all of the land at tljiat time 
was merely sufficient to meet its needs at the moment and 
to constitute the minimum requirements for such organi¬ 
zation. 

The respondent’s admission in paragraph 6, which Mr. 
Lerch has just pointed out, merely points the Board^s atten¬ 
tion to the fact that petitioner did intend to use thbse two 
lots for expansion in the future. It was not using tl|iem for 
this additional—that is a building several times, or jat least 
twice as large as the then present building. It was planning, 
though, to expand or extend just as the Act provides for 
land entitled to exemption under 1-R (2). 

The Board: Mr. Lerch, I don’t consider that the district 
is making any contention that these lots were larger than 
were needed for expansion, but they simply say thely were 
in effect being held for expansion. I am not discussijng now 
the question of whether they were used for religions pur¬ 
poses—that is a different heading—but as I understand it, 
there is no contention being made that the land H being 
held for future expansion in excess of their requirements 
for that. Am I correct about that? i 

Mr. Cheatham: You are right, sir. 

The Board: So that your right to hold the land for future 
expansion is not questioned. 

So, there are two questions, or perhaps only one—no, 
there are two questions: 

One question is whether the land was in fact to be used 
for religious purposes as distinguished from being held for 
expansion, either of which would entitle you to one absolute 
exemption and one qualified exemption. The question is 
what pew of the church are you going to move into. 

Mr. Cheatham: If the Board please, the Act did not give 
the District authority to grant exemption under 1-R (2) to 
property which the petitioner did not intend to u^e for 
future expansion. 

I 

I 
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Mr. Lerch: Your Honor, my interpretation of the legisla¬ 
tive intent is that the land holdings as expressed as of July 
1, 1942, were deemed by Congress as those to meet the 
needs. 

The Board: Let it be granted now. Let’s assume that 
the District is conceding—I am not sure they are—let us 
assume that the District concedes that this land was legiti¬ 
mately held for future expansion as provided by the Act of 
1942, and then you sell at a profit. Now, the question is, 
have you got to pay tax on the profit? 

As I view the law, if it was held for future expansion, 
no matter how legitimately, as distinguished from the 
present use for religious purposes, you have to pay a tax 
on the profit. Am I correct about that? 

Mr. Cheatham: That is right, sir. 

Mr. Lerch: But my point is that the Congress expressed 
the intention that the lands held on July, 1942 “are deemed 
sufficient to meet such needs and constitute the minimum 
for such needs.” In other words, Congress has legislatively 
determined that the land which the petitioner owned and 
planned to expand on in 1942 was the minimum for its 
needs. 

The Board: Well, that doesn’t relieve you from taxabil¬ 
ity, if you subsequently, instead of using it for those needs, 
sell it at a profit. 

Mr. Lerch: The law goes on and says specifically that it 
is not the intention of Congress to create any hardship— 
I read the sentence out of the law—and then it goes on 
further and says if in future years the owners shall deem 
the land excessive and then shall sell at a profit, then there 
may be a tax, and that is the land which in future years 
shall be deemed excessive. 

The Board: Well, apparently when the church sells this 
property in 1950, or whenever it was, it did deem it exces¬ 
sive. I mean, they can’t complain that somebody else held it. 

Mr. Lerch: If it was legislatively determined in 1942 that 
it is a minimum, 1 don’t see how it can be excessive. When 
you read the entire paragraph and the explanation which 
the committee is— 

The Board: I am not going to grant a summary judgment 
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for several reasons. One is I have no rules or procedure 
which authorizes it, and the second is I want all the evidence 
that I can make a complete finding of fact on. 

Mr. Lerch: Thank you, Your Honor. 

The Board: You said something a few minutes ago about 
a stipulation of facts. 

Mr. Lerch: That represents our stipulation. 

165 TAX EXEMPTION 

January 15,1942. 

Mr. Howard B. Wiggins, Chairman, Bd. of Trustees,! 
Simpson Memorial Methodist Episcopal Church, 

1201 Q Street, N. W., 

Washington, D. C. 

Dear Sir: 

i 

i 

In their investigation of tax exempt property in the 
District of Columbia, the Commissioners have considered 
lot 812, square 2873; lots 815, 816 and 817, square 2873, and 
lot 792, square 2873, and have reached the conclusion that 
excess land, being lots 816 and 817 is not legally ekempt 
under existing law. 

You are, therefore, hereby notified that the Assessor of 
the District of Columbia will be directed to restore lots 816 
and 817 to a taxable status at the expiration of sixty (60) 
days from the date of this notice. 

A copy of the report is enclosed. 

Very truly yours, 

Secretary 

Board of Commissionejrs, 

D. C. 

ENTERED ON MINUTES 

i 

i 

i 
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STATEMENT OF QUESTIONS PRESENTED 


1. The primary question is whether the District of 
Columbia Board of Tax Appeals correctly interpreted T.47 
Sec. 801 a (r) of D.C. Code, 1940 Ed, Supp. VII (56 Stat. 
1089): Said Section (r) is sub-divided into two numbered 
paragraphs, i.e., (r) (1) and (r)(2), following whicji there 
appears an unnumbered paragraph. The BTA ha^ inter¬ 
preted the provisions of said unnumbered paragraph to 
apply to both of the preceding numbered paragraph^ which 
interpretation, in petitioner’s opinion, is erroneous: peti¬ 
tioner believes said unnumbered paragraph was intended 
to apply to (r)(2) only. 

2. Did the BTA err in deciding that, in the jsase of 
property acquired before January 1, 1939, the basis for 
the determination of profit under the statute is t ie cost 
of the real estate rather than the value thereof on January 
1, 1939? 
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In The 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 11,237 


SIMPSON MEMORIAL METHODIST CHURCH, 

Petitioner, 

vs. 

DISTRICT OF COLUMBIA, Respondent . 


BRIEF FOR PETITIONER 


Appeal from the Board of Tax Appeals for the 
District of Columbia 


JURISDICTIONAL STATEMENT 

The appeal is from a final Decision of the Board of Tax 
Appeals for the District of Columbia. The jurisdiction of 
this court is invoked under Sections 801 e and 2404 of 
Title 47 of the District of Columbia Code 1940 Ed. (56 
Stat. 1091 and 52 Stat. 371). 
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STATEMENT OF THE CASE 

I 

i 

Petitioner is a religious corporation organized under 
Title 29 of the D.C. Code 1940, for the purpose of public 
worship in accordance with the doctrine of the Methodist 
Church of which it is an integral part. (Jt. App. 3, 4). 

On December 20, 1950 petitioner was, and since !.902 had 
been, the owner of a church edifice situated on lots 814 and 
815 in square 2873 and covering almost the entire Width of 
those lots. The parsonage of the church was located to the 
north of the church edifice; and between the parsonage 
on the north and the church on the south there \^ere two 
vacant lots, known as 816 and 817, which were [likewise 
owned by petitioner. Said lots had been acquired!by peti¬ 
tioner, or its predecessor church, in 1919 and in 
speetively (Jt. App. 4, 5, 8, 9). All the aforesaid 
has been exempt from annual D. C. real estate tajxes con¬ 
tinuously from at least 1919 to a date in November 1950 
when said property, with the exception of the premises 
comprising the parsonage, was sold (Jt. App. 11 )|. 

In November 1950 petitioner consummated thej sale of 
its church building, of the two lots upon which sajd build¬ 
ing stood (lots 814 and 815), and of the aforesaid two 
vacant lots 816 and 817, using the proceeds of s^ile, plus 
other borrowed funds, to acquire another church edifice 
which was larger and more modern (Jt. App. 11, R 100). 
Neither at that time nor thereafter did the respondent 
undertake to assert a real estate tax against the church 
building or upon the two lots upon which it stood, but the 
Assessor of the District of Columbia, in December 1950, 
did assess a real estate tax against lots 816 and S17 (Jt. 
App. 7, Exhibit A). Said taxes covered the fiscal years 
ended June 30, 1920 to June 30, 1951 inclusive. (Jt. App. 
11 ). 

The reason respondent did not assess a real estate tax 
upon the church building or upon lots 814 and 815 Was that 
said property had been classified by respondent ufider sec¬ 
tion l(r)(l) of the governing statute (56 Stat. 1 C|S9) and 
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1875 re- 
property 
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hence was deemed to be exempt even if sold at a profit. 
The reason respondent did assess a retroactive real estate 
tax upon lots S16 and 817 is that said lots had been clas¬ 
sified by respondent under section 1 (r)(2 ) of the afore¬ 
said statute, and hence were deemed not to be exempt when, 
as respondent believed, they were sold at a profit. (Jt. 
App. 10). 

In its appeal to the BTA, petitioner took the position, 
among others, that lots 816 and S17 should have been clas¬ 
sified under the aforesaid sec. 1 (r)(l), with the result 
that said lots would remain in an exempt status, under the 
respondent's own view, even if sold at a profit. (Jt. App. 
13). Upon consideration of this issue by the BTA, its 
member sole concluded as a matter of law that upon the 
sale, at a profit, of land exempted under sec. l(r), a real 
estate tax may properly be asserted whether the same had 
been exempted under sec. 1(r) (1) or under 1 (r) (2). The 
Board thus went even further than did the respondent: it 
deliberately refrained from determining whether lots SI6 
and 817 were entitled to exemption under paragraph (1) 
as distinguished from paragraph (2), and the assessments 
were accordingly affirmed. (Jt. App. 11, 13). 

II. 

Under the governing statute (1940 Code 47-S01 a (r) (2); 
Jt. App. 12) the real estate tax, if any, that may be levied 
upon lots SI6 and 817 at the time of sale, is limited to 50% 
of “the net profit derived from such sale.” It is petitioner’s 
understanding that there is no disagreement regarding 
the sale price of the respective lots. The controversy on 
this point relates to the “basis” to be used in determining 
the j>rofit on said sale (Jt. App. 13). The aforesaid sec. 
47-801 (a) does not specifically prescribe a formula for 
determining basis. 

It was and is petitioner’s position that the basis for 
determination of profit on said lots is the fair market value 
thereof on January 1, 1939, the effective date of the first 
District of Columbia income tax statute. (Jt. App. 13). 
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The BTA held that the basis to be used is the actual cost 
of the lots when originally acquired in 1919 and in 1875 
respectively. (Jt. App. 13, 14). 


STATEMENT OF POINTS 

The Board erred in its conclusion of law whicji stated 
that “Taxes are assessable on grounds exempt ui|tder the 
provisions of Section 1 (r) of the Act of December 124, 1942 
(56 Stat. 1089), upon a sale of land so exempted in an 
amount not in excess of 50 percentum of the nqt profit 
derived from such sale, whether the land had ijeen ex¬ 
empted under paragraph (1) or (2) of Section 1 (^*).” 

The Board erred in deciding that, in the case of property 
acquired before Jan. 1, 1939, the basis for determination 
of profit under the statute is the cost of the real| estate, 
rather than the value thereof on Jan. 1, 1939. 


SUMMARY OF ARGUMENT 

The decision of the Board of Tax Appeals is of tremen¬ 
dous importance to every educational, charitable, religious 
and scientific organization in the District of Columbia, for, 
if the decision stands, the real estate of every sjuch tax 
exempt organization becomes taxable upon sale to the 
extent that all unpaid (exempted) taxes thereon from the 
date of acquisition of the property become immediately 
due and payable to the extent of 50 percent of the profit 
derived from the sale. 

This case represents the first, and only, judicial inter¬ 
pretation or construction of this section of the statute 
which became law on December 24, 1942; the judicial inter¬ 
pretation as reflected bv the BTA decision is directlv con- 
trary to the administrative interpretation which has been 
in effect during the period 1942-1951. Neither petitioner 
nor respondent argued for, or in any way advanced, the 
interpretation adopted by the Board. It came completely 
“out of the blue” with resulting havoc and confusion in 
the District of Columbia Tax Collector’s office. 
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The interpretation of the Board is in no wise consistent 
with the expressed Congressional intent or of the purpose 
of the law, to “exempt” real property from taxation, as 
understood by the public and by the administrative officials 
of the District of Columbia. 

This brief is directed primarily to a determination of the 
legislative intent, for if the intent as determined by the 
Board below is affirmed in this court, there is no purpose 
in the petitioner’s arguing further questions going to the , 

merits of how its property should be classified for tax ex¬ 
emption purposes: on the other hand, if the interpretation 
of the Board below is found to be erroneous, then the case 
must be remanded for further consideration by the Board. 

The additional argument advanced herein, concerning the 

proper basis for profit computation, is one which neces- , > 

sarily arises regardless of the aforesaid primary question. 

ARGUMENT 

A. CONGRESSIONAL INTENT: 

1. THE COURT MUST EXAMINE CONGRESSION¬ 
AL COMMITTEE REPORTS AND DEBATES ON THE 
FLOORS OF THE HOUSES OF CONGRESS TO DE- i 

TERMINE THE CONGRESSIONAL INTENT. This 
point is so elementary that it hardly needs repeating; the 
principle of utilizing expressed statements of Congres- ' 

sional committees and of sponsors of legislative acts in 
determining what Congress intended has long been recog¬ 
nized in order that statutes may be properly construed. 

See 50 Am. Jur. 325 (“Statute” Sec. 334). In Wm. Cramp 
& Sons Co. v. International Curtis Marine Turbine Co., 

246 U. S. 28, 62 L. Ed. 560, it was held that the construction > 

of a statute would be preferred which would bring it into 
accord with the purpose stated by the report of the com¬ 
mittee where the proposal originated. This court has 
frequently recognized committee reports as determinative 
of legislative intent: in Colby v. liiyys National Raid:, 67 
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App. D. C. 259, 92 F. (2d) 183, this Court stated, at page 
269, 

“We have said ... in the early part of this opinion 
that this radical change in the established Jaw was 
deliberate, and we rely for this on the Congressional 
Committee Reports, where it is said that.. . 

2. THE CONGRESSIONAL INTENT WAS OBVI¬ 
OUSLY TO DISTINGUISH “GROUNDS BELONGING 
TO AND REASONABLY REQUIRED AND ACTUALLY 
USED” FOR THE PURPOSES OF CARRYING ON 
ACTIVITIES OF A TAX EXEMPT ORGANIZATION 
(REFERRED TO IN SUBPARAGRAPH (r)(I))| FROM 
“ADDITIONAL GROUNDS BELONGING TQ AND 
FORMING A PART OF THE PROPERTY OF SUCH 
INSTITUTIONS” (REFERRED TO IN SUBPARA¬ 
GRAPH (r) (2)); AND THE UN-NUMBERED!PARA¬ 
GRAPH WHICH IMMEDIATELY FOLLOWS (r) (2) 
WAS OBVIOUSLY INTENDED TO APPLY TO| THAT 
SUBPARAGRAPH ONLY AND NOT TO SUBPARA¬ 
GRAPH (r) (1). 

During 1942 Congress was confronted with a situation 
wherein it became necessary to revise the tax exemption 
statute of the District of Columbia as applied to religious, 
charitable, educational and scientific institutions, organized 
and operated without the motive of private profit or gain. 
The Senate Committee for the District of Columbia held 
extensive hearings on the bill, then identified as S 2804, 
77th Congress, Second Session, and Senator McCarran, 
Chairman of said District Committee and sponsor of the 
bill, submitted the report and made the following remarks 
on the floor of the Senate on December 11, 1942: 

Mr. McCarran ... “After weeks of hearings, the 
Committee formulated the bill which is now before the 
Senate. An identical bill was considered by the House 
and passed by the House. ... Unless the bill is jadopted 
there is going to be an unnecessary confusion with re¬ 
ference to taxable property in the District ofi Colum¬ 
bia.” (Congressional Record, pages 9485 - 9487, 77th 
Congress, Second Session.) 
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The House bill, then identified as HR 7781, which had 
already been passed by the House and was identical with 
the Senate bill, was substituted for S 2S04 and was unani¬ 
mously passed by the Senate on December 11, 1942. 

Senate Report Xo. 1634 which accompanied the bill clear¬ 
ly expresses the intention of Congress in so far as para¬ 
graph (r) is concerned. Pages 6-7 contain the following: 

“The final subparagraph (r) is divided into tivo 
'parts, the first designates the grounds, as distinguished 
from buildings, which are owned by and reasonably 
required and actually used for the carrying on of the 
activities and purposes of any institution or organiza¬ 
tion heretofore exempted from taxation under this act. 

“The second part of subparagraph (r) deals with 
additional grounds owned by and forming a part of 
the property of such institutions or organizations as 
of July 1, 1942. It is thought that an explanation 
should be offered at this point for the information of 
the Senate. 

“The committee ascertained at the time of the hear¬ 
ings that some institutions in the District of Columbia 
have acquired extensive tracts of land, which, in the 
opinion of the District authorities, are greater than 
is required for the immediate needs of such institutions 
and represent a larger holding than the institution or 
organization requires to care for normal expansion or 
enlargement. The committee feels that those who have 
launched and directed for many years the work of the 
institution or organization are better equipped to de¬ 
termine the future plans of such institution or organi¬ 
zation, in that it has been repeatedly demonstrated 
that many of our large outstanding institutions of 
learning would never have reached their present 
growth, expansion, advancement, or development had 
it not been for the vision, the foresight, and the cour¬ 
age of the founders. Such vision and foresight should 
not be penalized. Therefore, after careful analysis of 
all of the facts, it is submitted that such institutions 
or organizations have only acquired a sufficient amount 
of ground to allow for current and normal convenient 
enjoyment and for future enlargement and expansion 
to care for anticipated growth and development of the 
activities of the institution. The land holdings as of 
July 1, 1042, are deemed sufficient to meet such needs 
and constitute the minimum for such need 
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“In order that no difficulty may arise in the: future 
and no hardship be imposed upon either the District 
of Columbia or the owners of such properties,, a pro¬ 
vision has been inserted in the bill whereby the Dis¬ 
trict of Columbia shall he entitled to collect taxes from 
such land which in future years shall be deemed exces¬ 
sive hy the oivners thereof and shall he sold by them 
at a profit or gain. In the event of a sale of such excess 
holdings with a resultant profit , the District of Co¬ 
lumbia would be entitled to collect taxes on such prop¬ 
erty for each year from the date of acquisition of such 
property for which no tax has been paid, provided that 
the taxes accruing do not amount to more than 50 
percent of the net profit derived from such sale.” 
(italics supplied) 

The bill (HR 7781) was considered by the House |>f Rep¬ 
resentatives on November 19, 1942, and the following re¬ 
marks were made in the House: 

Mr. McCormack. “This bill came out of the district 
Committee, introduced by the gentleman frojn Ohio 
(Mr. Hunter). Its purpose is to meet a situation that 
exists in the District of Columbia, where certain re¬ 
ligious and educational property, particularly religious 
property, was put on the tax rolls, which property 
had never been on the tax rolls before. The bill has 
been very carefully worked out . . but it is a very 
deserving bill and is aimed to meet an unnecessary and 
uncomfortable situation that exists in the District, 
where certain religious property and probably some 
educational institutions, heretofore tax exempt, have 
been put on the tax rolls.” 

Mr. Michener. “In other words, the real purjpose of 
the bill is to carry out tax exemption in the District 
of Columbia as it has heretofore been interpreted and 
understood until very recently?” 

Mr. McCormack. “The bill undertakes to carry out 
such objective to the extent that it is felt it should go.” 
(Page 89S3—Cong. Record, 77th Congress, 2nd Ses¬ 
sion.) 

House Report No. 2P>35, which accompanied IIR 7781, is 
in haec verba with the Senate Report quoted supra. From 
the foregoing House and Senate reports, it is crystal clear 
to your petitioner that the Congress expressed an intention 
to distinguish between such grounds as are required for 
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the activities of an organization, as defined in paragraph 
(r)(l) and that property which is described as “additional 
grounds”, referred to in (r)(2 ). 

Concerning (r)(2) property, or additional grounds, it 
was the obvious scheme of Congress to require tax exempt 
organizations which had acquired land that was obviously 
excessive for their foreseeable future needs, to pay taxes 
on such excess land when and if such excess lands were 
sold at a profit A practice had arisen among such tax 
exempt organizations of acquiring land holdings in the 
District of Columbia far beyond the requirements of normal 
expansion or enlargement, and then such organizations 
would profitably dispose of such excess holdings. The un¬ 
numbered paragraph, which immediately follows Section 
(r)(2) of the statute was obviously intended by Congress 
to apply only to the profits realized from the sale of such 
excess holdings. This inescapable conclusion is affirma¬ 
tively set forth in the Congressional Reports supra when 
it is said, 

“A provision has been inserted in the bill whereby 
the District of Columbia shall be entitled to collect 
taxes from such land which in future years shall be 
deemed excessive by the owners thereof and shall be 
sold by them at a profit or gain ” (Italics supplied). 

No such intent can be discovered concerning (r)(l) prop¬ 
erty. 

To apply the law in the manner decided by the Board 
below, i.e., to collect taxes on necessary ground as well as 
additional ground, is to nullify and completely disregard 
the distinguishing features and plan which Congress 
adopted for the two types of land. 

Further, the action by the respondent in assessing the 
taxes here in dispute obviously imposes upon your peti¬ 
tioner a “hardship” which the Congressional reports never 
intended and expressly forbid. The land never was, and 
never has been, “deemed excessive by the owners”; peti¬ 
tioner did not sell just lots 816 and 817, but rather sold 
its entire holdings of four contiguous lots which formed 
one parcel of land. If only lots 816 and 817 had been sold, 
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because not needed for “growth and development” jsf peti¬ 
tioner’s activities, respondent might well argue tjiat, by 
implication, the lots had been determined to be excessive 
land, and taxable as such; this was not the ease and is not 
the argument of the respondent in this court. Froin peti¬ 
tioner’s acts in selling the entire parcel there is hot the 
slightest implication that petitioner had determined the 
lots 816 and 817 to be excessive and there is, therefore, no 
reason to impose on it the “hardship” which suclj a de¬ 
termination would necessarily imply and which Congress 
expressly wished to avoid. 

In District of Columbia vs. Mount Vernon Seminary, 69 
App. D.C. 251, 254, 100 F 2d 116, this court, when constru¬ 
ing an exemption statute under similar conditions stated 
the following: 

“The language of an exemption statute must be given 
its ordinary meaning. Moreover, when the legislative 
intent is plain and the language used is free frpm am¬ 
biguity, there is no reason for judicial construction 
of a statute. Dewey v. United States, 178 IT.S. 510, 521, 
20 S. Ct. 981, 44 L.Ed. 1170; Wood v. White, 68 App. 
D.C. 341, 97 F.2d 646, cert, denied, 58 S. Ct. 1Q4S, S2 
L.Ed. 1541, and cases there cited. 

* * * 

“While tax exemption statutes should be strictly 
construed, that principle does not justify the interpola¬ 
tion of such qualifications into a statute, clear in its 
meaning, for the purpose of defeating the privilege 
granted.” (See cases cited footnotes 6 & 8). 

In the case of Gibbons vs. D.C., 116 U.S. 404, 6 S. Ct. 427, 
29 L.Ed. 6S0 (1886), the leading tax exemption case in the 
District of Columbia, the Supreme Court of the United 
States, construing the exemption statutes, used the follow¬ 
ing language: 

“Upon construction most favorable to the appellant, 
these statutes (1875, 1876, 1877) exempt nothing] from 
taxation beyond church buildings and grounds actually 
occupied for such buildings, and the lands or grpunds 
appurtenant to any such buildings, so far as reasonably 
needed and actually used for its convenient enjoyment 
for its legitimate purpose.... But land which is neither 
actually occupied for a church building, nor reas 
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needed and actually used for the convenient enjoyment 
of the building as a church, is not exempt from taxa¬ 
tion, whether it is used for any other purpose or not. 

“We are not disposed to deny that grounds left open 
around a church, not merely to admit light and air, 
but also to add to its beauty and attractiveness, may, 
if not used or intended to be used for any other pur¬ 
pose, be exempt from taxation under these statutes.” 
116 U. S. 404, 406, 407. 

Had Congress intended to subject both necessary land and 
excessive land to taxation upon its sale, why would it have 
gone to the meticulous ends to distinguish such lands both 
in the law and in the reports which led to the passage of the 
law*, w’hen the distinction has long had judicial recogni¬ 
tion as shown by the Gibbons case? This case represents 
the law of the DC, as it had been “understood until very 
recently”—as referred to in the remarks of Mr. Michener, 
supra—and Congress expressed no desire to change these 
basic distinctions. 

Both House and Senate reports, concerning subpara¬ 
graph (r) distinctly state, 

“The final subparagraph (r) is divided into tw’o 
parts...” 

What clearer language could Congress have used to dis¬ 
tinguish the tw’o types of land and the different tax schemes 
which were to apply to each type? A further feature, dis¬ 
tinguishing subparagraph (r)(l) from subparagraph (r) 
(2) is found in the law’ itself where the last sentence of 
subparagraph (r)(2 ) reads as follow’s: 

“Taxes assessed under this subparagraph (2)) 

shall constitute a lien upon such property.” (Italics & 
parenthetical insert supplied). 

Thus it is quite clear, at least to your petitioner, that both 
in the law and in the reports of the two Houses of Congress 
which explain the intention of Congress, a distinction w’as 
not only intended but w’as clearly expressed and that the 
action of the Board of Tax Appeals in consolidating the 
tw’o types of properties for tax exemption purposes is con¬ 
trary to the expressed Congressional intent. 


B. THE BOARD ERRED IN HOLDING THAT THE 
BASIS FOR DETERMINATION OF PROFIT OjST THE 
SALE OF LOTS SIR AND 817 WAS THEIR ORIGINAL 
COST RATHER THAN THEIR FAIR MARKET 
VALUE ON JANUARY 1, 1939. 

It is the position of petitioner that lots 816 ajnd 817 
and the proceeds derived from their sale should be held 
to be wholly exempt from tax as outlined und^r sub- 
paragraph (r)(l) of the statute, and hence that the de¬ 
termination of net profit from the sale is wholly inunjaterial. 
On the other hand, if the property be not wholly ^xempt, 
it is the position of petitioner that the statutory limitation 
upon the amount of tax, viz., an amount not exceeding one- 
half of the net profit from the sale (Code 47-801a (r,) (2)), 
has the effect of limiting the tax liability to a figure less 
than that determined by the Board. 

The net profit from the sale of the aforesaid lotsj is the 
difference between the amount realized and the bgsis of 
the property. Here the real problem is the ascertainment 
of that basis. In the case of property acquired before Janu¬ 
ary 1, 1939, “basis” is defined generally by the Code (47- 
1583(c)) as “the fair market value as of that date”! or, at 
the option of the taxpayer, the cost thereof: but the Quoted 
expression is inapplicable to capital assets (47-l|5S3d), 
apparently for the reason that gains or losses from the sale 
of capital assets do not, in this local jurisdiction, j affect 
taxable net income (47-1557a(b) (11); 47-1557 (b)(6)). The 
two lots here in question were capital assets (47-155l|c(l)). 
Thus it would appear that the Code does not specifically 
prescribe the basis in the instant case. 

If property is acquired prior to the existence of the 
tax law, January 1, 1939 in this case, there is no ljogical 
reason for taking cost as the basis. The Federal incoijie tax 
laws have consistently, either by express provision or by 
interpretation, generally taken the fair market value jas the 
basis for property acquired prior to March 1,1913,the effec¬ 
tive date of the first Federal income tax law. And it has 
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been held with respect to District of Columbia taxes that, 
in the absence of controlling statutory provisions, basis is 
the fair market value on January 1, 1939 of property ac¬ 
quired prior to that date, Connecticut Investment Cory, v 
Pearson 73 W.L.R. 519, 42 A (2d) 685, decided by the Muni¬ 
cipal Court of Appeals for the District of Columbia on 
May 25, 1945. 

In a case such as that under consideration, where the 
proceeds from the sale of a place of religious worship are 
used in foto to purchase another church property, a reason¬ 
able construction of the exemption statute would certainly 
relieve said proceeds of any tax whatsoever. It has been 
so held in Commonwealth v. First Christian Church, 169 
Ky. 410,183 S. W. 943, from which the following is quoted 
(p. 424-425): 

“To the extent that the proceeds of the obligation 
was invested in another place of religious worship, 
it was simply the changing of the proceeds of the sale 
from one piece of exempted property to another, and 
a reasonable construction of the constitutional pro¬ 
visions, supra, would not render the proceeds liable 
for taxation ... To tax such funds would defeat the 
purpose of the exemption.” (Underscoring ours). 

The basis in the instant case is the fair market value of 
the property on January 1, 1939, and the BTA should be 
reversed. 
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CONCLUSION 

From the foregoing it not only appears that th^s court 
has ample grounds for reversing the Board belo^ in its 
interpretation of section (l)(r) of the statute, but we also 
respectfully suggest that the court is in fact required to 
take this action. There seem to be no substantiating data 
in any form whatsoever to support the opinion as expressed 
by the Board, and it is therefore respectfully submitted 
that the interpretation of the law should be clarified by 
this court and that petitioner’s case should be remanded 
for further consideration and for decision on the merits. 

We submit that the Board of Tax Appeals adopted an 
incorrect formula for determining the “basis” of lots 816 
and 817, and we urge that said Board be reversed upon 
that point. 

Respectfully submitted, 

Wilton H. Wallace 

I 

Henry F. Lerch 
Wallace & Lerch 

Attorneys for Petitioner 

815 - 15th Street, N.W. 

Washington, D.C. 
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APPENDIX 

DISTRICT OF COLUMBIA CODE, 1940 EDITION 
TITLE 47—TAXATION AND FISCAL AFFAIRS 

Title 47—Sec. 801 a (r) (1) and (2) [Quoted from Public Law 

846_77tb Congress—2nd Session; 56 Stat 1089, December 24, 

1942] 

“That the real property exempt from taxation in the Dis¬ 
trict of Columbia shall be the following and none other: 

* * * 

“(r) (1) Grounds belonging to and reasonably required 
and actually used for the carrying on of the activities and 
purposes of any institution or organization entitled to 
exemption under the provisions of this Act. 

“(2) Additional grounds belonging to and forming a part 
of the property of such institutions or organizations as 
of July 1, 1942. Such exemption shall be granted only upon 
the filing of a written application to the Commissioners, 
supported by an affidavit that such additional grounds are 
not held for profit or sale but only for the enlargement and 
expansion of said institution or organization. 

“If, however, at any future date the grounds so exempted, 
or any portion thereof, shall be sold and a profit shall 
result from such sale the taxes thereon for each year from 
the date of acquisition of such property for which no tax 
has been paid shall immediately become due and payable, 
without interest: Provided, lioivever, That the total of such 
taxes shall not exceed 50 per centum of the net profit 
derived from such sale. The Commissioners shall be fur¬ 
nished a copy of the contract of sale together with other 
evidence necessary to establish the amount of profit or 
loss therefrom at least ten days prior to the date of settle¬ 
ment of such sale. Taxes assessed under this subparagraph 
shall constitute a lien upon such property.” 
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Title 47—Sec 801e [Quoted from Public Law 846—77th Congress 

—2nd Session; 56 Stat 1091, December 24, 1942] 

“Sec. 5. Any institution, organization, corporation, or 
association aggrieved by any assessment of real property 
deemed to be exempt from taxation under the provisions 
of this Act may appeal therefrom to the Board of Tax 
Appeals for the District of Columbia in the same manner 
and to the same extent as provided in sections 3 and 4 of 
title IX of the District of Columbia Revenue Act <pf 1939, 
as amended: Provided, however, That payment of the tax 
shall not be prerequisite to any such appeal.” 


i 

Title 47-1583. Basis for determining gain or loss. 

“(c) If the property was acquired before January 1, 
1939, the basis shall be the fair market value as of that 
date or, at the option of the taxpayer, the cost <j)f such 
property, and in the case of real or tangible property such 
cost shall be diminished by exhaustion, wear and t^ar, ob¬ 
solescence, and depletion actually sustained befoije such 
date: Provided, however, That the preceding valuation so 
determined shall be adjusted by the appropriate additions 
and deductions provided for in section 47-I5S3(b) td) cover 
the period from January 1,1939, to the date of sale or other 
disposition of the property. (July 16, 1947, 61 Stfjit. 350, 
ch. 258, Art. T, Title XI, §{.)” 


Title 47-1583d. Exception to applicability of sections 47-1583 
through 47-1583b. 

“The provisions of sections 47-1583 through 4’/-1583b 
shall not apply to the sale or exchange of any property de¬ 
fined as a capital asset by section 47-1551c(1). (July 16, 
1947, 61 Stat. 351, ch. 258, Art. I, Title XI, § 5.)” 


I 

I 
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Title 47-1557a. Gross income and exclusions therefrom. 

“(b) The words ‘gross income’ shall not include the fol¬ 
lowing 

* * ♦ 

“(11) Capital gains. —Gains from the sale or exchange of 
any capital asset as defined in this article.” . . . “(July 16, 
1947, 61 Stat. 335, Art. I, Title I, § 2; May 3, 1948, 62 Stat. 
207, eh. 246, § 3.)” 

Title 47-1557b. 

“(b) Deductions not allowed.—In computing net income, 
no deductions shall be allowed in anv case for—” 

♦ * * 

“(6) Capital losses.—Losses from the sale or exchange 
of any capital asset as defined in this article. (July 16, 
1947, 61 Stat. 337, ch. 25S, Art. I, Title III, $ 3.)” 

Title 47-1551c. General Definitions. 

“(1) The words ‘capital assets’ mean any property, 
whether real or personal, tangible or intangible, held by 
the taxpayer for more than two years (whether or not con¬ 
nected with his trade or business), but do not include stock 
in trade of the taxpayer or other property of a kind which 
would properly be included in the inventory of the taxpayer 
if on hand at the end of the taxable year, or property held 
by the taxpayer primarily for sale to customers in the 
ordinary course of his trade or business.... (July 16, 1947, 
61 Stat.*332, Art. I, Title I, § 4; May 3, 1948, 62 Stat. 206, 
ch. 246, $ 1.)” 
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for real property taxes assessed against excess grounds 
for the years during which such grounds had been exempted 
from such taxation (because petitioner claimed those 
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held not for profit or sale but only for enlargement and ex¬ 
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IN THE 

United States Court of Appeals 

for the District of Columbia Circuit 

No. 11287 


Simpson Memorial Methodist Church, Petitioner , 

v. 

District of Columbia, Respondent . 



The real property taxes involved pertain only to Lot's S1G 
and SIT in Square 2878 (App. 8, 4, and 11, Findings 18 
and 14). 

Petitioner’s statement (Br., p. 2) that certain oil’ its 
property, including Lots 81G and S17 aforesaid, has been 
exempt from real estate taxation continuously from at least 
1919 to a date in November, 1950, when such property was 
sold is not correct. It was determined in January, 1942 that 
Lots 816 and 817 were excess land; that said lots were not 
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legally exempt under the law then in effect;* and that they 
should be restored to the tax rolls (App. 10, Finding 8; 
App. 21; Tr. 163-167). 

Lots S16 and 817 were restored to the tax rolls and taxes 
were paid thereon for the period March 17, 1942, through 
December 31, 1942 (App. 10, Finding 8). Thereafter, upon 
application of the petitioner, supported by affidavit, pur¬ 
suant to Sec. l(r)(2) of the Act of December 24, 1942, 56 
Stat. 1089, ch. 826 (Sec. 47-801a(r)(2), D. C. Code 1940, 
Supp. VII), the Commissioners of the District of Columbia 
exempted Lots 816 and 817 from real estate taxation as 
“additional grounds” 1 2 (App. 10, Finding 10). At the same 
time, pursuant to the application of petitioner, the Com¬ 
missioners ordered a refund of the taxes which had been paid 
for the aforesaid period on Lots 816 and 817 and that the 
unpaid taxes which had accrued subsequent to December 
31, 1942, be abated (App. 10, Finding 10; Tr. 166-168). The 
petitioner’s application for exemption, dated December 21, 
1943, 3 read in material part as follows (Tr. 152): 

“Application is hereby made for the exemption 
from taxation of property known as lots 816-817 in 
square 2S73, under the provisions of section 
l(r)(2) of the act of Congress approved December 
24, 1942. * * *” 

The Commissioners' order, dated January 3, 1944, which 
carried into effect recommendations made by the Corpora- 
tion Counsel (Tr. 166, 167), reads as follows (Tr. 168): 

“ORDERED: 

“That under the provisions of Section l(r)(2) 
of the Act of December 24, 1942, lots 816 and 817 


1 Act of March 3. 1S77, 19 Stat. 399, 402, ch. 117, as amended (Sec. 47-S01. 
D. C. Code 1940). 

2 “Additional grounds'’ are grounds not “reasonably required”, etc., under 
Sec. 1 (r) (1) of the 1942 Act, supra. 

3 The affidavit required under Sec. 1 (r)(2) of the 1942 Act was made the 
same date (Tr. 151). 



iii Square 2873, assessed to the Board of Trustees ! 
of the Simpson Methodist Church, be noted on the j 
records of the Assessor as exempt from the pay¬ 
ment of general taxes, said exemption to begin on 
March 17, 1942; that the general taxes which have | 
been paid for the period March 17, 1942 to Decem¬ 
ber 31, 1942, with interest and penalties thereon, if i 
any, be refunded subject to the procedures govern¬ 
ing refunds and availability of appropriations I 
therefor; and that the unpaid general taxes on the ; 
aforesaid property which have accrued subsequent 
to December 31, 1942 be abated. * * 

| 

In petitioner’s verified annual report, executed Feb¬ 
ruary 8, 1944 (Tr. loo), filed with the Assessor, the peti¬ 
tioner designated those portions of its “grounds” which 
were “reasonably required and actually used” for carrying 
on its activities and purposes under Sec. l(r)(l) of the 
1942 Act as well as “additional grounds” which it deemed 
exempt under Sec. 1 (r) (2) of said Act (Tr. 134). Lots S16 
and 817 (the property here involved) were classified by 
petitioner in that report for exemption as “additional 
grounds” under Sec. l(r)(2) of the Act. The report desig¬ 
nated petitioner’s exempt property as being Lots 792, )S14, 
813, 810 and 817 in Square 2873 (Tr. 133) and classified 
the “grounds” for exemption as follows (Tr. 134): 

“A. Portion belonging to and reasonably re-J 
quired and actually used for the carrying on of the 
activities and purposes of the institution or organ-j 
ization exempted under Section l(r)(l) of the Act.} 

792, 814 813.” | 

“B. Additional grounds belonging to and form¬ 
ing a part of the property of the institution or 
organization as of July 1, 1942, not held for profit 
or sale but only for the enlargement and expansion} 
of the institution or organization exempted under 
Section l(r)(2) of the Act. lots 816 & S17.'" 
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Under Question 10 of the aforesaid annual report the fol¬ 
lowing question and answer appear (Tr. 155): 

“During the year was there any change in the 
use of any buildings or grounds, or any portion 
thereof, belonging to the institution or organiza¬ 
tion different from that at time exemption thereof 
was granted, or as shown in report for prior year? 

No. 

The same answer was made to identical question (No. 10) 
in petitioner’s annual report executed February 22, 1945, 
with respect to the property involved (Tr. 159). 

Paragraph 5 of the instructions for filing annual reports 
provided as follows (Tr. 156, 160): 

“5. This report is to be used only by those whose 
property has been approved for exemption by the 
Commissioners and is not to be used as an applica¬ 
tion for exemption. Application for exemption 
must be made separate from this report.” 

There is nothing in the record to show that petitioner ever 
applied to the Commissioners or the Assessor for exemp¬ 
tion of Lots S16 and SIT as grounds reasonably required 
and actually used under Sec. l(r)(l) of the 1942 Act after 
they had been exempted under Sec. l(r)(2) of said Act by 
the Commissioners’ order, supra. After petitioner decided 
to sell Lots 816 and 817 the Assessor notified the petition¬ 
er's attorney that they would be taxed (App. 7) pursuant to 
said Sec. l(r)(2). 


SUMMARY OF ARGUMENT 

The tax exemption statute involved specifically requires that 
grounds which have been exempted from real estate taxation and 
later sold at a profit shall be taxed for the period during which 
such property was exempted not to exceed 50% of the net profit. 




The two lots involved were “grounds’’ which had been excifipted 
from real estate taxation under Sec. l(r)(2) of the applicable 
statute as “additional grounds” upon the written application of 
petitioner for exemption under said section. The exemption was 
granted only upon the filing of such application, supported by 
an affidavit that such additonal grounds were not [held 
for profit or sale but only for the enlargement and ex¬ 
pansion of petitioner’s organization. The lots were sold 
several years after such exemption was granted and a substantial 
net profit was realized. The Board of Tax Appeals found as a 
fact that the amounts of the taxes assessed did not exceed 50% of 
the net profit derived from the sale of the lots. This finding has 
not been shown to be “clearly erroneous” and, therefore, should 
not be set aside. Under these facts petitioner was liable foj - the 
taxes assessed. 

Petitioner’s principal argument is founded upon an assumption 
that the grounds involved were entitled to exemption from taxa¬ 
tion under Sec. 1 (r) (1) of the statute pertaining to grounds rea¬ 
sonably required and actually used for petitioner’s purposes where¬ 
as, in fact, such grounds were exempted under Sec. 1 (r) (2) relat¬ 
ing to additional grounds held only for enlargement and expan¬ 
sion. Petitioner contends that the assessment provisions involved 
apply only to grounds exempted under Sec. l(r)(2); that the 
grounds involved were entitled to exemption under Sec. l(r)(l), 
and, therefore, said assessment provisions are not applicable and no 
taxes were due. The Board of Tax Appeals correctiy determined 
that petitioner’s position is not well founded, and that the assess¬ 
ment provisions apply to both subsections. Furthermore, peti¬ 
tioner’s contentions in this respect come many years too late. The 
Board of Tax Appeals had no jurisdiction to determine this matter 
and did not attempt to do so. Since it had been administratively 
determined in January, 1942, that the grounds involved were not 
entitled to exemption, such grounds became subject to taxation. 
Petitioner had ninety days from October 15, 1942, to Januarp 13, 
1943, within which to appeal to the Board of Tax Appeals. In¬ 
stead of appealing to such Board within the time allowed j)eti- 
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tioner applied for and obtained exemption of the grounds under 
Sec. 1 (r) (2) as well as refund and abatement of taxes which had 
been assessed. It is accordingly too late now to submit for judicial 
determination any question whether the grounds should or could 
have been exempted under Sec. 1 (r) (1) rather than Sec. l(r)(2) 
of the statute involved. 

The Board of Tax Appeals did not err in holding that the 
basis for determining profit on the sale of the property involved 
was its original cost rather than its fair market value on January 
1, 1939. Inasmuch as there is no statutory definition of the 
word “profit” in the statute involved it should be given its or¬ 
dinary and natural meaning which is the excess of receipts over 
cost. Petitioner’s theory that the January 1, 1939, value should 
be used instead of cost as a basis for determining profit from the 
sale results from a reliance upon a portion of statutory bases for 
determining gain or loss for income and franchise tax purposes 
under a different statute enacted five years after the statute here 
involved. There is nothing in the latter Act which amends or 
purports to amend the prior (1942) Act. The reason why Con¬ 
gress specified value on January 1, 1939, as an optional basis for 
determining gain or loss from the sale of property, for income and 
franchise tax purposes, is that the District of Columbia did not 
have an income tax law in effect prior to January 1, 1939. In any 
event, petitioner does not point out how it could prevail even if 
this Court agreed with its argument on this point The Board 
of Tax Appeals made no finding of fact as to the value of the 
property on January 1, 1939. The Board stated in its opinion, 
however, that even if the January 1, 1939, values are relevant, 
the testimony “falls short of persuasion that the profit derived by 
petitioner from the sale of the lots was in such amount that the 
tax exceeded 50 per centum of such profit” (App. 14). Further¬ 
more, a question of profit involves values; and controversies over 
values of real property for property tax purposes must be the sub¬ 
ject of complaint to the Board of Equalization and Review as a 
condition precedent to appeal to the Board of Tax Appeals. Such 
condition was not met by petitioner. 



The decision of the Board of Tax Appeals was correct and 
should be affirmed. 

A RGITMENT 


Petitioner was liable for the taxes assessed. 

| 

Section l(r) of the Act of December 24, 1942, supra j, ex¬ 
empts from real property taxation in the District of Co¬ 
lumbia certain grounds of organizations entitled to exemp¬ 
tion under that Act. Petitioner is a religious organiza¬ 
tion (App. 9) whose church building has been exempted 
from taxation for many years (Tr. 163, 1G6). 

Sec. l(r)(l) of the 1942 Act [hereinafter referred tp as 
section “R-l”] exempts: j 

I 

“(1) Grounds belonging to and reasonably re-j 
(juired and actually used for the carrying on of the 
activities and purposes of any institution or organ¬ 
ization entitled to exemption under the provisions 
of this Act.” 

Sec. l(r)(2) of the 1942 Act [hereinafter referred to as 
section “R-2”] exempts: 

“ (2) Additional grounds belonging to and form¬ 
ing a part of the property of such institutions or 
organizations as of July 1, 1942.” 

However, Sec. R-2 provides that: 

“Such exemption shall be granted only upon the ! 
filing of a written application to the Commission- I 
ers, supported by an affidavit that such additional 
grounds are not held for profit or sale but only for 
the enlargement and expansion of said institution j 
or organization.” 

~ i 
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As pointed out in our counter-statement of the case, su,pra 7 
the petitioner applied for and was granted exemption of 
the grounds here involved (Lots 816 and 817 in Square 
2873) under Sec. R-2 of the statute. These grounds had 
been previously restored to the tax rolls as excess land not 
entitled to exemption under the Act of March 3, 1877, as 
amended, supra. 4 Such grounds had been exempted from 
1919 until March 17,1942, under the old law (App. 10, Find¬ 
ings 7, 8). Under the 1942 Act petitioner not only applied 
for and was granted exemption of the grounds involved 
under Sec. R-2 of that Act but also requested and was 
granted other relief authorized in said Act consisting of 
refund and abatement of taxes assessed for periods from 
and after March 17, 1942, so that such grounds were in 
effect exempted from taxes from 1919 to June 30, 1951 
(App. 10, 11, Findings 7, 8, 12, 13). 

The third (unnumbered) paragraph of Sec. l(r) of the 
1942 Act provides in material part: 

“If, however, at any future date the grounds so 
exempted, or any portion thereof, shall be sold and 
a profit shall result from such sale the taxes there¬ 
on for each year from the date of acquisition of 
such property for which no tax has been paid shall 
immediately become due and payable, without in¬ 
terest: Provided , however. That the total of such 
taxes shall not exceed 50 per centum of the net 
profit derived from such sale. * * *” 

Taxes assessed against Lots 816 and 817 under the pro¬ 
visions of the statute just quoted amounted to a total of 
$1,268.92 for a period of 31 years ending June 30, 1951 
(App. 11, Finding 13). The Board of Tax Appeals found 
as a fact that (App. 11, Finding 13): 

“* * * The amounts of these taxes did not exceed 
50 per centum of the net profit derived by peti¬ 
tioner from the sale of these lots. * * 


4 This statute was construed as it affected church buildings and grounds in 
Gibbons v. District of Coluvibia, 116 U. S. 404, 20 L. Ed. 680. 6 S. Ct. 427. 


Petitioner lias not shown this Finding of Fact to be “clearly 
erroneous” and, therefore, it should not be set aside. Con¬ 
necticut Avenue Cafe v. District of Columbia , 83 U. S. App. 
D. C. 2(32, 169 F. 2d 304, and Biggs Development Co. v. Dis¬ 
trict of Columbia, 87 U. S. App. 1). C. 305, 184 F. 2d 698, 
cert, denied 340 U. S. 91S, 95 L. Ed. 663, 71 S. Ct. 351. It, 
of course, was not necessary for the Board to recite) the 
evidence on which this finding was based. Saginaw Broad¬ 
casting Co. v. Federal Communications Commission, 68 
App. D. C. 282, 96 F. 2d 554, cert, denied 305 U. S. 613, 85 
L. Ed. 391, 59 S. Ct. 72. Under these well established prin¬ 
ciples we should, perhaps, proceed to the argument of other 
points involved; however, it appears to us desirable jthat 
the Court know the approximate amount of the net profit. 
The net proceeds from the sale of four of petitioner’s lots 
were $33,449.33 (App. 11, Finding 12). There was a totjil of 
7,113 square feet of area in all four lots (Tr. 132). Of this 
total Lot 816 had an area of 2,968 square feet and Lotj 817 
had an area of 698 square feet (App. 9, Findings 3i 4). 
Two expert witnesses testified as to what, in their opinions, 
was the value of the church building located on one of the 
lots (Lot S14, not here involved). The witness most favor¬ 
able to petitioner was the District’s witness (Harold 1). 
Scantlin, Chairman of the Board of Assessors of Real Es¬ 
tate, District of Columbia, Tr. 130) who estimated the 
value of the building at $10,800 when the property was sold 
in November, 1950 (Tr. 135). The petitioner’s expert >vit- 
ness (Raymond V. Maroeron, real estate broker and a mem¬ 
ber of the Society of Residential Appraisers, Tr. 41, 42) 
estimated the value of the building to be 2b ( /c of the total 
sales price (Tr. 48). Twenty-five per centum of the net 
proceeds from the sale ($33,449.33) is $8,362.33, the value 
of the church building in November, 1950, according to 
petitioner’s witness. It will be seen from the foregbing 
figures that, deducting the values of the building, the land 
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had a square-foot value of $3.1842° according to the Dis¬ 
trict’s witness and $3.5269° according to the petitioner’s 
witness. The net profit from the sale of petitioner’s Lots 
816 and 817 is shown below: 


Net Sale price: 

2.96S sq. ft. @ S3.1842 _ 

2.96S sq. ft. @ S3.5269 _ 

Cost (App. 9. Finding 3)_ 

Xet profit _ 

(Total tax assessed) _ 


Xet sale price: 

69S sq. ft. @ S3.1842 _ 

69S sq. ft. @ S3.5269 .... 

Cost (App. 9. Finding 4). The Board 
found that this land (Lot 17) was 
acquired as a part of a lot contain¬ 
ing 6,428.5 sq. ft. at a cost of SI,000. 
69S is .10S5S'7t of 6.42S.5, so that the 
cost of 69S sq. ft. was S10S.5S _ 


Lot 816 

Districts Wit. Petitioner's Wit. 

S 9.450.71 

S10.467.S4 
1,250.00 1250.00 

S S200.71 S 9.21754 

( 1.025.03) ( 1.025.03) 

Lot S17 

District’s Wit. Petitioner’s Wit. 

S 2222.57 

S 2.461.7S 


108.58 10S.5S 

S 2.113.99 S 225320 

( 213.S9) ( 24359) 


Xet profit _ 

(Total tax assessed) 


Section R-2 of the statute involved is the only part of 
Section 1 of the statute which requires that application for 
exemption be supported by cm affidavit. As pointed out 
above, petitioner applied for exemption of the property 
involved under Sec. R-2, supported by affidavit. The 
exemption was granted and enjoyed by petitioner for a num- 
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ber of years. When such property was sold at a projfit the 
statute required that the property be taxed for the period 
during which it had been exempted not to exceed 50% of 
the net profit. The petitioner points out in its brief (p. 9) 
that this “was the obvious scheme of Congress”. 

The Assessor assessed the taxes involved in amounts not 
in excess of 50% of the net profit from the sale of the lots, 
as the Board found (App. 11) and as pointed out above. 
The Board concluded as a matter of law (App. 11) that the 
'taxes appealed from were properly assessed and should be 
affirmed, and entered a decision (App. 14) accordingly). 

Petitioner stated in its petition filed with the Bohrd of 
Tax Appeals that the assessment in question was wrohg be¬ 
cause the “respondent has committed error in regarding 
and classifying” the grounds involved “as ‘additional 
grounds’” within the meaning of Sec. R-2 (App. 4 1 ). It 
seems quite clear that the taxing authorities committed no 
error in this respect because: 

(1) The grounds involved were administratively held 
to be excess land and, therefore, not legally exempt from 
taxation in Januarv, 1942. 

(2) Other than appealing the denial of exemption ifefer- 
red to above, the only way petitioner could obtain exemption 
of the grounds here involved was to apply therefor ijmder 
Sec. K-2 and furnish the required affidavit since, obviduslv, 
such grounds had been considered not exempt under) Sec. 
R-l. This the petitioner did. 

(.*>) Petitioner did not make any application to the 
missioners for a change from exemption under Sec. R 
exemption under Sec. R-l. 

Petitioner, by claiming under oath that it intended to 
hold the grounds involved only for enlargement anc 
pansion and not for profit or sale, obtained the advantage 
of tax exemption on such grounds under Sec. R-2 for many 
years. After selling the grounds and realizing a large prof¬ 
it petitioner then conceived the idea that it could avoid the 


om- 
-2 to 


i 
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tax, which the statute specifically required be assessed and 
paid, by claiming that the lots should have been exempted 

under Sec. R-l. This Court recently stated that it is no 

*> 

more right to allow a party to blow hot and cold as suits 
his interests in tax matters than in other relationships, 
and that both the government and the taxpayer should act 
in good faith and assume and maintain a consistent position 
toward each other. Pearson v. Laughlin, ... U. S. App. 
1). 0. , 190 F. 2d 65S. These wholesome views would ap¬ 

pear to be applicable with more force in tax cases such as 
the one at bar where the property owner has been favored 
by tax exemption only by reason of the application there¬ 
for and affidavit in support thereof, which exemption in 
this case continued for several years. Moreover, the doc¬ 
trine of estoppel is clearly applicable. See Slimmer v. 
Chickasaw County, 140 Iowa 448, 118 X. W. 779. 

Petitioner's contentions in respect to the foregoing ex¬ 
pand to the point where it has alleged that respondent has 
committed error “by failing and refusing to regard and 
classify said property” under Sec. R-l as ground reason¬ 
ably required and actually used for carrying on the activi¬ 
ties and purposes of the petitioner (App. 4). This con¬ 
tention comes many years too late. The Board of Tax Ap¬ 
peals had no jurisdiction to determine this matter and did 
not attempt to do so. Since it had been administratively 
determined in January, 1942, that the grounds here involved 
were not entitled to exemption, said grounds became “sub¬ 
ject to taxation” within the meaning of Sec. 47-710, 1). (A 
(’ode 1940. If petitioner had deemed the grounds involved 
to be entitled to exemption, it could have then appealed 
to the Board of Tax Appeals as provided in said Sec. 47-710. 7 
Under that section and Sec. 47-2403, D. C. Code, 1940, (re¬ 
ferred to in Sec. 47-710), petitioner had until January 13, 
1943 (90 days after October 15, 1942), to pay the tax under 


"The procedure for such appeals is set forlh in Wnlinus v. District of 
Columbia. 77 (\ S. App. D. C. 295. 135 V. 2d 654. 
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protest in writing and appeal to the Board. In the mean¬ 
time, the 1942 Act was approved December 24, 1942, sjo that 
petitioner still had 20 days left (December 25,1942, to 'Janu¬ 
ary 13, 1943, inclusive) in which to appeal to the Board, 
and such appeal, under Section 5 of the 1942 Act (Pelt. Br., 
p. 16) could have been made without payment of thb tax. 
Thus, petitioner not only had the remedy of going io the 
Board within 90 days from October 15, 1942, after firs( hav¬ 
ing paid the tax under protest in writing, but in addition, 
from December 25 until January 13, 1943 (which wai still 
within the 90 days from October 15, 1942) petitioner could 
have gone to the Board without first paying the tax and 
thus availed itself of the provisions of the Act of Decem¬ 
ber 24, 1942. 

Instead of appealing to the Board of Tax Appeals,!peti¬ 
tioner applied for and obtained refund and abatement of 
taxes (assessed against the property involved) unde)’ the 
provisions of Sec. 4 of the 1942 Act, supra* at the tijne it 
applied for and obtained exemption of the property Under 
Sec. R-2 (Tr. 166-168). After obtaining such administra¬ 
tive relief petitioner was eompletelv satisfied until the 
property was sold at a protit and it was taxed. It clearly is 
too late now to submit for judicial determination any question 
whether the grounds should or could have been exempted hnder 
Sec. R-l rather than Sec. R-2 of the 1942 Act. 

Petitioner has devoted its principal argument and the 
major portion of its brief (pp. 5-11) to its contention that 
the Board erred in its conclusion of law that taxes anf* as¬ 
sessable on grounds exempted under Section l(r) of the 

I 

s That section provides (Sec. 47-S01r/. D. C. Code 1940. Supp. VII): ("The 
Commissioners of the District of Columbia, upon written application by the 
owner of real property, filed within ninety days from the date of the ap¬ 
proval of this Act. are authorized to abate any tax assessed against any real 
property exempted by this Act where such tax was assessed after January 1, 
1941. or to refund any such tax within the limitations of appropriations 
therefor.” Of course, in the present c:ise as in others an applicant for abate¬ 
ment or refund of taxes previously assessed or paid had to establish the 
right to exemption under the 1942 Act. Petitioner established its rigjit to 
exemption under Sec. R-2 of that Act. Had it not done so there would I have 
been no abatement and refund of taxes previously assessed and paid. 


i 
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1942 Act upon sale at a profit of the land so exempted 
whether such land had been exempted under Sec. R-l or 
Sec. R-2. 

Such argument is founded upon an assumption that the 
grounds involved were entitled to exemption under Sec. R-l, 
whereas the undisputed facts in the record show , and the 
Board found as a fact (App. 10, Finding 10), that the 
grounds in question were exempted under Sec. Jt-2. 

Therefore, a determination by this Court that the Hoard 
of Tax Appeals did or did not err in concluding that the 
assessment provisions of Sec. 1 (r) of the 1942 Act are 
applicable to Sec. R-l grounds as well as to Sec. R-2 
grounds could neither aid nor harm the petitioner in this 
ease. Petitioner concedes, as the law requires, that taxes 
must be paid on grounds exempted under Sec. R-2 when 
such grounds have been sold at a profit (Pet. Hr., p. 9). The 
Board of Tax Appeals devoted one short paragraph of its 
opinion to this matter, as follows (App. 13): 

“Petitioner contends that the taxes may be as¬ 
sessed upon grounds in the event of a sale only 
if they have been previously exempted under sub¬ 
section (r)(2); that petitioner was entitled to ex¬ 
emption under subsection (r)(l); and that there¬ 
fore the provision for assessment is not applicable. 

That position is not well founded. The paragraph 
providing for such assessment is not a part of 
paragraph (1) or (2) of' subsection (r), but is a 
part of subsection (r), and no reason appears, 
either in the language of the statute or otherwise, 
why it should not be applicable to property exempt 
either under paragraphs (1) or (2) of subsection 
(r). There is therefore no occasion to determine 
whether the property was entitled to exemption 
under paragraph (1) as distinguished from para¬ 
graph (2), or both.” 

Of course, there was another and more important reason 
for the Hoard determining that there was no occasion to 


determine whether the grounds were entitled to exemption 
under Sec. R-l or Sec. R-2: The Board had no jurisdiction, 
as pointed out above. We agree with the Board’s construc¬ 
tion of the statute. After carefully studying the whole 
of Section l(r) of the statute involved and the Committee 
Report we arrive at the same conclusion as did the Boifrd of 
Tax Appeals. With respect to the statements ma^le by 
members of Congress which are relied upon in petitioner’s 
brief, it seems to be well settled by the Supreme Court of 
the United States that, although Committee Reports may 
be considered where a statute is ambiguous, debatjes in 
Congress, and comments by members of Congress other 
than sponsors of bills, are not appropriate sources Of in¬ 
formation in determining the legislative intent. &'c^weg- 
mann Brothers , et al. v. Calvert Distillers Corp., 341 jU. S. 
384, 9.3 L. Ed. 1035, 71 S. Ct. 745; McCaughn v. lleVsheg 
Chocolate Co., 283 V. S. 4SS, 493, 75 L. Ed. 1183, 1187, 51 
S. Ct. 510; Duplex Printing Press Co. v. Peering, 254jU. S. 
443, 474, 6.) L. Ed. 349, 3(50, 41 S. Ct. 172; United Statfes v. 
Trans-Missouri Freight Association, 166 U. S. 290,j 318, 
41 Ij. Ed. 1007, 1020, 17 S. Ct. 540. In the Schweg\nann 
Brothers case, supra. Justice Jackson stated in a concurring 
opinion: 


“Resort to legislative history is only justified 
where the face of the Act is inescapably ambigu¬ 
ous, and then I think we should not go beyond 
Committee reports, which presumably are well con¬ 
sidered and carefully prepared. 1 cannot dent 
that I have sometimes offended against that rule. 
But to select casual statements from floor debates, 
not always distinguished for candor or accuracy, 
as a basis for making up our minds what law Con¬ 
gress intended to enact is to substitute ourselve^ 
for the Congress in one of its important funej- 
tions. The Rules of the House and Senate, with 
the sanction of the Constitution, require thret[ 
readings of an Act in each House before final enf 



IS 


The Board did lind as a fact, however, that the taxes in¬ 
volved did not exceed 50 per centum of the net profit de¬ 
rived from the sale of the grounds involved (App. 11), and 
we have shown in Point 1 of our Argument, supra, the ap¬ 
proximate amount of such profit, computed from figures 
most advantageous to petitioner. 

Notwithstanding the foregoing, the Board’s determina¬ 
tion as to this point of argument (App. 13, 14) was clearly 
correct. There is a canon of construction which requires 
that everv word of a statute be given its ordinary and 
natural meaning. O’Neill v. District of Columbia , 77 U. S. 
App. 1). 0. 79, 132 F. 2d 601. An exception to this rule is 
that statutory definitions ordinarily control the meaning of 
statutory words. Lawson v. Suwannee Fruit and Steam¬ 


ship Co., 336 U. S. 198, 201, 93 L. Ed. 611, 69 S. Ct. 503. 
There is no statutory definition of the word “profit” in Sec. 
1 (r) of the 1942 Act, supra; accordingly, it should be given 
its ordinary and natural meaning. Funk and I Vagnail’s 
New Standard Dictionary of the English Language (1928) 
defines the word “profit” in material part as follows: 


“2. Value acquired over and above the value 
parted with in the course of acquirement; excess 
of receipts or returns over expenditure or outlay. 


Contrary to these well established principles, petitioner’s 
theory is that in order to determine the profit realized on 
the sale of the property here involved the value on January 
1, 1939, should be used as a basis (App. 13). Such theory 
results from a reliance by petitioner upon a portion of 
statutory bases for determining gain or loss for income and 
franchise tax purposes under the District of Columbia In¬ 
come and Franchise Tax Act of 1947, 61 Stat. 350, ch. 258 
(Sec. 47-1583, 1). 0. Code 1940, Supp. VII). The Board of 
Tax Appeals was correct in stating (App. 14) that there 
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is no ground whatever in the language of the 1947 Act for 
the view that said Act was intended to amend or in any 
manner affect the construction and application of the 1942 
Act here involved. We might add that it was impossible in 
1942 for Congress to have intended to incorporate, by im¬ 
plication or otherwise, some part of a statute which lit did 
not consider or enact until five years later in 1947. 

The reason why Congress specified January 1, 1939, as 
an optional basis for determining gain or loss from the| sale 
of property, for income and franchise tax purposes, ii ap¬ 
parent from Connecticut Investment ('orp. v. Pear soil, 42 
A. 2d 685, cited by petitioner. The reason is that the Dis¬ 
trict of Columbia did not have an income tax law prior to 
January 1, 1939. Cf. District of Columbia v. Morris, SI 
U. S. App. D. C. 356, 159 F. 2d 13. 

i 

CONCLUSION 

I 

The decision of the Board of Tax Appeals was coijroci 
and should be affirmed. 

Respectfully submitted, 

Yernox E. West, 

Corporation Counsel, I). 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff. 

Assistant Corporation Counsel, J). 
William S. Cheatham, 

Assistant Corporation Counsel, D. 
Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 







BRIEF FOR THE POTOMAC SCHOOL 
AMICUS CURIAE 


In The 

Hmteii States (Eourt of Appeals 

Fop. the District of CoLUMBf#'lS&tjtS"£ s Co-rT 0> /■ ft' cu ’ s 

for tho 

district of Columoia Circuit 


NO. 11237 


FILED mar a 2 19b/. 

Simpson Memorial Methodist Church, Petition ^^ H) ^ 

v. 

District of Columbia, Respondent. 


Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia 


Samuel Spencer 
Frank J. Whalen, Jr. 

2000 Massachusetts Avenue, N. W. 
Washington 6, D. C. 

Counsel for the Potomac School. 

Spencer & Louisell 
Washington, D. C. 

Of Counsel. 


Wilson • Epes Printing Co. - RE 6003 - Washington 1. D. C. 








INDEX 


Jurisdictional statement.... 

Interest of the Potomac School in this case 

Statutes involved ...-.... 

Statement of points.. 

Importance of the issue._____ 

Summary of argument.. 

Argument ....... 


PAGE 


i 

r 

i 


1 

2 

3 

4 

5 

6 
7 


Land exempted from taxation by section l(r)(l) 
of the Act of December 24, 1942, is not subject to 
taxation under the provisions of the second para¬ 
graph of section l(r)(2). 


1. The wording and paragraphing of the A<jit 

require this result. j~ 7 

2. The legislative history of the Act conclu¬ 

sively demonstrates that Congress did nbt 
intend the taxing provisions of subsection 
(r)(2) to apply to lands entitled to ex¬ 
emption under subsection (r)(l).I.. 11 


3. If the taxing provisions of subsection (r) 
(2) are applied to land exempted from tax¬ 
ation by subsection (r)(l), a severe eco¬ 
nomic burden, which is both inequitable and 
contrary to sound public policy, is placed 
upon many churches, schools, hospitals, li¬ 
braries and other socially desirable insti¬ 
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Church, at p. 1. This brief on behalf of the Potomac 
School as amicus curiae is filed with consent <j)f both 
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INTEREST OF THE POTOMAC SCHOOL 
IN THIS CASE 

The Potomac School is a non-profit corporation of the 
District of Columbia engaged in operating an elementary 
day school for boys and girls. It was organized in 1904 
and was incorporated in 1907. In 1916 the Potomac 
School purchased the land and building at 2144 California 
Street, N. W. In 1929 the School purchased the adjoin¬ 
ing property at 2156 California Street. The buildings 
on such property were carried by the Assessor of the Dis¬ 
trict of Columbia as tax-exempt under section l(j) of the 
Act of December 24, 1942, 56 Stat. 1089, D. C. Code 
(1940), Supp. YIT, §47-S01a(j) from the time of the pass¬ 
age of the Act. The land was considered by the As¬ 
sessor to be 4 ‘reasonably required and actually used for 
the carrying on of the activities and purposes” of the 
School and was classified as tax-exempt under section 
l(r)(l) of the said Act. Both buildings and land had 
also been carried as tax-exempt under the statute in 
effect prior to the Act of December 24, 1942. 

As time went on the School outgrew its quarters on 
California Street, and it became necessary for it to move. 
Accordingly, in 1948 it purchased property in McLean, 
Virginia, where it has recently completed new school 
buildings. In order to do this the School had to go sub¬ 
stantially into debt. On December 20, 1951, the California 
Street property was sold with the idea of using the pro¬ 
ceeds to reduce the debt of the School. The Assessor 
took the position that under the decision of the Board of 
Tax Appeals for the District of Columbia in the case at 
bar, the entire land owned by the School on California 
Street, as distinguished from the buildings, was subject 
to the payment of taxes for prior years for which it has 
been granted exemption, to the extent of one-half of the 
profit from the sale of the land. The Assessor therefore 
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assessed taxes in the amount of $10,000.00 agaiiist the 
School, which were paid under protest on Decenjber 26, 
1951. The School has appealed from this assessment to 
the Board of Tax Appeals for the District of Columbia, 
and the case is now being held in abeyance awaiting the 
decision of the case at bar. 

The sole basis for making such assessment against the 
Potomac School is the decision of the Board of Tax Ap¬ 
peals in the case at bar that the taxing provisions con¬ 
tained in the second paragraph of section l(r)(2) of the 
Act of December 24, 1942, apply to land exempted from 
taxation by section 1 (r)(l). 

STATUTES INVOLVED 

Act of December 24, 1942, 56 Stat. 1089, section 1 (D. 
C. Code (1940), Supp. VII, Title 47, section 801a): 

“The real property exempt from taxation in the 
District of Columbia shall be the following and none 
other: 

# * * * 

“(j) Buildings belonging to and operated by 
schools, colleges, or universities which are not organ¬ 
ized or operated for private gain, and which embrace 
the generally recognized relationship of teacher and 
student. 

# ♦ # # 

I 

“(m) Churches, including buildings and structures 
reasonably necessary and usual in the performance of 
the activities of the church. A church buildingj is one 
primarily and regularly used by its congregation for 

public religious worship. 

• * * * 

“(r)(l) Grounds belonging to and reasonably re¬ 
quired and actually used for the carrying on!of the 
activities and purposes of any institution or Organi¬ 
zation entitled to exemption under the provisions of 
this Act. 
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“(r)(2) Additional grounds belonging to and 
forming a part of the property of such institutions 
or organizations as of July 1, 1942. Such exemption 
shall be granted only upon the filing of a written 
application to the Commissioners, supported by an 
affidavit that such additional grounds are not held 
for profit or sale but only for the enlargement and 
expansion of said institution or organization. 

“If, however, at any future date the grounds so 
exempted, or any portion thereof, shall be sold and 
a profit shall result from such sale the taxes thereon 
for each year from the date of acquisition of such 
property for which no tax has been paid shall imme¬ 
diately become due and payable, without interest: 
Provided, however, That the total of such taxes shall 
not exceed 50 per centum of the net profit derived 
from such sale. The Commissioners shall be fur¬ 
nished a copy of the contract of sale together with 
other evidence necessary to establish the amount of 
profit or loss therefrom at least ten days prior to 
the date of settlement of such sale. Taxes assessed 
under this subparagraph shall constitute a lien upon 
such property.” 

The only amendment to the exemption statute of 1942, 
quoted above, was the Act of April 9, 1943, 57 Stat. 61, 
ch. 41, section 1, which has no application to the instant 
case. 


STATEMENT OF POINTS 

The Board of Tax Appeals erred in its conclusion that 
under the provisions of the second paragraph of section 
l(r)(2) of the Act of December 24, 1942, taxes are as¬ 
sessable upon the sale of tax-exempt land, in an amount 
not in excess of fifty per centum of the net profit derived 
from such sale, regardless of whether the land was ex¬ 
empted pursuant to subsection (r)(l) or subsection (r) 
(2). It is the position of the Potomac School that such 
taxes are assessable only on lands exempted under sub¬ 
section (r) (2) and are not assessable on lands exempted 
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under subsection (r)(l). This brief will be directed 
solely to this issue. 

I 

IMPORTANCE OF THE ISSUE 

I 

I 

This issue is of major importance to all tax-exerjipt in¬ 
stitutions in the District of Columbia. 

The Assessor’s office has taken the position, pursuant 
to an opinion from the Corporation Counsel of the Dis¬ 
trict of Columbia, that the decision of the Board of Tax 
Appeals means that land owned by a tax-exemlpt in¬ 
stitution, which is reasonably required and actually 
used for carrying on its normal activities, including the 
land upon which its building or buildings stand, ijs tax¬ 
able in the event of a sale, to the extent of the taxes pre¬ 
viously exempted, but not to exceed fifty per cent pf the 
profit from the sale. 1 

From the time of the passage of the statute iii 1942 
until the decision of the Board of Tax Appeals i|n this 
case, the Assessor’s office had taken the positiori that 
only “additional” lands exempted by section l(r)(2) were 
so taxable. Thus the decision reversed an administrative 
interpretation of the statute which had been settled for 
almost nine vears. 

Tax-exempt institutions such as universities, schools, 
churches, hospitals, and charitable foundations ojwn a 
large amount of land in the District of Columbia ^vhich 

I 

1 In the case at bar the Assessor has not assessed taxes on lots 
814 and 815 upon which the Simpson Memorial Methodist Church 
building stands. Apparently this was done on the theory that be¬ 
cause the sale took place prior to August 13, 1951, the date of the 
decision of the Board of Tax Appeals in this case, the decision is 
not applicable to it. The Assessor has not attempted to apjjly the 
interpretation of the Board of Tax Appeals to sales of prpperty 
occurring prior to August 13, 1951. 
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is reasonably required and actually used for the purposes 
of the institution concerned. 2 

In many instances such land has been owned by the 
exempt institution for many decades. Because of the 
phenomenal growth of the City of Washington during the 
past three-quarters of a century, much of this land has 
increased enormously in value during the time it has been 
so owned. 

In the event that changing circumstances require such 
an institution to move, a heavy penalty is now placed upon 
it. Moreover, in a dynamically growing community such 
as Washington, it frequently becomes necessary or advis¬ 
able for such institutions to move. Since August 13, 
1951, the date of the decision of the Board of Tax Ap¬ 
peals in this case, there have been approximately twelve 
sales of real property by churches and other tax-exempt 
institutions upon which taxes either have been assessed 
or are being assessed pursuant to this decision. These 
taxes have been or will be paid under protest and the 
cases now await a ruling by this Court upon the proper 
interpretation of section l(r). In order that these cases 
may be disposed of as rapidly as possible, it is urged 
that this Court make a ruling in this case upon this issue. 

SUMMARY OF ARGUMENT 

1. The wording and paragraphing of the Act of De¬ 
cember 24, 1942, clearly show that the taxing provisions 
of subsection (r)(2) were not intended to apply to land 
exempted from taxation by subsection (r)(l). 


2 In 1940, the value of private exempt real property and improve¬ 
ments was $111,794.179.00, consisting of over 2,000 parcels. Testi¬ 
mony of the Hon. Richmond B. Keech, then Corporation Counsel. 
Hearings of Sen. Comm, on D. C. on S. 2673, 77th Cong., 2d Sess. 
(superseded by S. 2804), pp. 5 and 7. 
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2. The legislative history of the Act conclusively dem¬ 
onstrates that Congress did not intend the taxing provi¬ 
sions of subsection (r)(2) to apply to land exemptejd from 
taxation by subsection (r)(l). 

3. To thus tax land exempted from taxation tyy sub¬ 
section (r)(l) results in a severe economic burdeh upon 
many churches, schools, hospitals, libraries and other so¬ 
cially desirable institutions which is both inequitable and 
contrary to sound public policy. 

4. To thus tax land exempted from taxation % sub¬ 
section (r) (1) results in administrative complications 
which make the statute almost unworkable and whjch are 
entirely without justification in reason. Congress <jid not 
and could not have intended such a result. 

5. The decision of the Board of Tax Appeals ilpset a 
settled administrative interpretation of the statute Of nine 
years standing. The decision on this point was made 
without benefit of brief or argument by either sicjle. In 
fact, the interpretation of the statute adopted by the 
Board was not urged or even mentioned by counsel for 
the District of Columbia in presenting the case to the 
Board. 

ARGUMENT 

Land Exempted From Taxation by Section l(r) (l) of 
the Act of December 24, 1942, is Not Subject to Taxation 
Under the Provisions of the Second Paragraph of $ection 
l(r)(2). 

1. The ir or ding and paragraphing of the Act require 
this result. 

i 

I 

The Act of December 24, 1942. completely superseded 
the earlier statutes regarding exemptions from real iestate 
taxes. 
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The general scheme of the statute was to list in the let¬ 
tered subsections of section 1 the various types of prop¬ 
erty which were exempt. Subsections (a) through (d) 
cover the “property” of the District of Columbia and 
Federal governments and of foreign governments when 
used for certain purposes. Subsection (e) covers “prop¬ 
erty” previously exempted by special act of Congress. 
In the succeeding subsections buildings and grounds are 
separated and treated in separate subsections. Subsec¬ 
tions (f) through (q) exempt buildings used for various 
specified purposes, including churches, hospital buildings, 
school buildings, libraries, and art galleries. Subsection 
(r)(l) exempts “grounds belonging to and reasonably re¬ 
quired and actually used for the carrying on of the ac¬ 
tivities and purposes of any institution or organization 
entitled to exemption . . .” The manner in which subsec¬ 
tion (r)(l) is stated exactly parallels that of the pre¬ 
vious subsections and there is no reason to believe that 
the limit and scope of the exemption granted pursuant 
to subsection (r)(l) is different in any respect from that 
granted for the various types of buildings in the preced¬ 
ing subsections. In fact, there is every reason to believe 
from the parallel method of treatment and from the logic 
and common sense of the situation that no distinction in 
the scope of the exemption was intended between such 
land and the buildings which stood upon it. 

Subsection (r)(2) applies to “additional grounds be¬ 
longing to and forming a part of the property of such 
institutions or organizations as of July 1, 1942”, which 
are held for purposes of enlargement or expansion but 
not for profit or sale. Tt is apparent that this definition 
means grounds not in actual use for carrying on the ac¬ 
tivities and purposes of the institutions. Tn the case of 
such grounds, exemption is not to be granted automati- 
callv as in the case of buildings and grounds exempted 
under subsection (r)(l), but is only to be granted upon 
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written application to the Commissioners supjported by 
affidavit stating that the grounds are not held ‘(for profit 
or sale” but only for the enlargement and expansion of 
the institution. 

The second paragraph of subsection (r)(2) then goes 
on to state, “if, however, at any future date ike grounds 
so exempted, or any portion thereof, shall be spld and a 
profit shall result from such sale”, the taxes for which 
exemption had been granted shall then become| due and 
payable, without interest, except that they shall not ex¬ 
ceed fifty per cent of the net profit from the saje. 

The crux of the question is whether the phrase “the 
grounds so exempted” refers solely to the “additional 
grounds” described in subsection (r)(2) or whether it 
also includes the grounds exempted under sjubsection 

(r)(l). j 

It is submitted that the natural and proper construc¬ 
tion of this phrase is that it applies solely to tljie “addi¬ 
tional grounds” of subsection (r)(2). 

In the first place, the paragraph which contains this 
phrase is a part of subsection (r)(2). Had it been in¬ 
tended that this paragraph should apply to subsection 
(r)(l) as well as to the first paragraph of subsection 
(r)(2), the normal method of so doing would have been 
to have made it a separate subsection designated (r)(3) 
which would refer back specifically to subsections (r)(l) 
and (r)(2), as, for example, “the grounds so exempted 
under subsections (r)(l) and (r)(2). . . .” Orj, if this 
paragraph had not been given a separate subsection 
number, some such language as “the grounds so ejxempted 
under this and the preceding subsection . . .” would 
have been used. Such language was not used and its ab¬ 
sence indicates that the phrase “the grounds so ex¬ 
empted” was intended to refer solely to the “additional 
grounds” described in subsection (r)(2). 
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Secondly, the words “such exemption” in the second 
sentence of the first paragraph of subsection (r)(2) ad¬ 
mittedly . refer solely to the “additional grounds” de¬ 
scribed in subsection (r)(2). Nevertheless, the respondent 
claims that the parallel phrase “so exempted” in the 
second paragraph of subsection (r)(2) refers to grounds 
exempted under subsection (r)(l) as well as under sub¬ 
section (r)(2). This reckless confusion of antecedents 
is entirely without justification in logic or reason. 

Thirdly, the provision in the first paragraph of sub¬ 
section (r)(2) that exemption should be granted only 
upon the affidavit of a representative of the owner that 
the grounds were held for the enlargement or expansion 
of the institution and were “not held for profit or sale” 
shows a clear congressional intention that such lands 
should be taxable if held for profit or sale. If, after the 
making of such an affidavit and the granting of an ex¬ 
emption, such additional grounds were later sold, the fact 
of the sale would itself negative that the additional 
grounds were held for purposes of enlargement or expan¬ 
sion of the institution. Thus what could be more logical 
than to provide, as does the second paragraph of subsec¬ 
tion (r)(2), that in the event of a sale at a profit, taxes 
for which exemption had been granted should then become 
due and payable to the extent of a portion of the profit? 
No such logic exists, however, with respect to the “grounds 
belonging to and reasonably required and actually used 
for the carrying on of the activities and purposes” of the 
institution any more than it does with respect to the 
bvildinrjs of the institution. Thus the Potomac School 
contends that the requirement in the first paragraph of 
subsection (rH2) of an affidavit that the lands are “not 
held for profit or sale” affords a clear indication that 
the second paragraph, which is concerned solely with the 
situation where there is a sale at a profit, should apply 
onlv to the “additional grounds” referred to in subsection 
(r)(2). 
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2. The legislative history of the Act conclusively dem¬ 
onstrates that Congress did not intend the taxing \ provi¬ 
sions of subsection (r)(2) to apply to lands entitled to 
exemption under subsection (r)(l). 

There can be no question of the propriety of Examin¬ 
ing the legislative history of the Act. C.I.R. v. Church’s 
Estate, 335 U. S. 632, 650, 687-6S9 (194S) 3 ; Schwegrrumn 
Bros. v. Calvert Distillers Corp., 341 U. S. 384, 390-394, 
399-411 (1951); United States v. Yellow Cab Co., 340 U. S. 
543, 550, n. 8 (1951); United States v. Bryan, 33^ U. S. 
323, 337-340 (1950). The “plain meaning” rule has no 
applicability here. Before the Board of Tax 4-Ppeals 
neither party argued the question of interpretation on 
which the Board, reaching a wholly unexpected result, 
decided the case. Certainly respondent did not thpn con¬ 
sider that the “plain meaning” of subsection (r)j(2) en¬ 
titled it to judgment on the pleadings. 

I 

During 1941 and the early part of 1942, a boird ap¬ 
pointed by the District Commissioners made a general 
study of tax-exempt real estate in the District of Colum¬ 
bia. 4 As a result many institutions and organizations 
formerly exempt were assessed on some or all bf their 
real property. 5 To clarify the resultant confusion and 
dissension, S. 2673, 77th Cong., 2d Sess., was introduced 
on July 22, 1942, by Senator McCarran, Chairman of the 
Senate Committee on the District of Columbia. 88 Cong. 

3 “A dissent filed in this case has an appendix citing decisions 
During the Past Decade in Which Legislative History was Decisive 
of Construction of a Particular Statutory Provision’. Many other 
decisions of less recent date could also be cited to establish this 
well known fact which nobody disputes.” 335 U. S. at 650, n. 11. 

4 Hearings of Sen. Comm, on D. C. on S. 2673, 77th (Jong., 2d 
Sess. (superseded by S. 2804), p. 7. 

5 Ibid. Real property aggregating $24,855,397.00 was £ound by 
this special board to have been erroneously exempted firom real 
property tax. 
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Rec. 6480. Extensive hearings were held, and S. 2673 
was amended by the Committee. The amended version 
was then introduced in the Senate as S. 2804 on Sep¬ 
tember 25, 1942, by Senator McCarran, 88 Cong. Rec. 
7474, and the report of the Committee, Sen. Rep. No. 
1634, was issued on October 7, 1942. A bill identical 
with the bill reported by the Senate Committee was intro¬ 
duced in the House on November 16, 1942, as H. R. 7781, 
88 Cong. Rec. 8S96. It was reported by the House Com¬ 
mittee on the District of Columbia in House Report No. 
2635, with one minor amendment and was passed by the 
House on November 19, 1942, 88 Cong. Rec. 8983, 8984, 
9002. H. R. 7781 was subsequently substituted in the 
Senate for S. 2804 (which was, of course, virtually identi¬ 
cal) and was passed December 11, 1942, 88 Cong. Rec. 
94S7, and signed by the President on December 24, 1942, 
88 Cong. Rec. 9665. 

The Senate and House Reports were virtually identical 
and both contained the following statement regarding the 
purpose of the Act: 

“This bill defines privately owned nonprofit insti¬ 
tutions which because of their religious, charitable, 
educational, and scientific activities in the District, 
should be permitted to operate without the burden of 
taxation. ” 

Both Committee Reports contained the following state¬ 
ment with reference to section l(r): 

“The final subparagraph (r) is divided into two 
parts, the first designated the grounds, as distin¬ 
guished from buildings, which are owned by and rea¬ 
sonably required and actually used for the carrying 
on of the activities and purposes of any institution 
or organization heretofore exempted from taxation 
under this act. 

“The second part of subparagraph (r) deals with 
additional grounds owned by and forming a part of 
the property of such institutions or organizations as 






13 


of July 1, 1942. It is thought that an explanation 
should be offered at this point for the information of 
the Senate. 

“The committee ascertained at the time | of the 
hearings that some institutions in the District of 
Columbia have acquired extensive tracts of land, 
which, in the opinion of the District authorities, are 
greater than is required for the immediate needs of 
such institutions and represent a larger holding than 
the institution or organization requires to care for 
normal expansion or enlargement. The coijnmittee 
feel that those who have launched and directed for 
manv vears the work of the institution or ofganiza- 
tion are better equipped to determine the future plans 
of such institution or organization, in that it h^s been 
repeatedly demonstrated that many of our large out¬ 
standing institutions of learning would nevqr have 
reached their present growth, expansion, advance¬ 
ment, or development had it not been for the vision, 
the foresight, and the courage of the founders^ Such 
vision and foresight should not be penalized. There¬ 
fore, after careful analysis of all of the factjs, it is 
submitted that such institutions or organizations have 
only acquired a sufficient amount of ground to allow 
for current and normal convenient enjoyment ^nd for 
future enlargement and expansion to care for antici¬ 
pated growth and development of the activities of the 
institution. The land holdings as of July 1, 1942, are 
deemed sufficient to meet such needs and constitute 
the minimum for such needs. 

“In order that no difficulty may arise in the]future 
and no hardship be imposed upon either the District 
of Columbia or the owners of such properties, a pro¬ 
vision has been inserted in the bill whereby the Dis¬ 
trict of Columbia shall be entitled to collect taxes 
from such land which in future years shall be deemed 
excessive by the owners thereof and shall be slold by 
them at a profit or gain. In the event of a £ale of 
such excess holdings with a resultant profit, the Dis¬ 
trict of Columbia would be entitled to collect ta^es on 
such property for each year from the date of apquisi- 
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tion of such property for which no tax has been paid, 
provided that the taxes accruing do not amount to 
more than 50 percent of the net profit derived from 
such sale.” (Italics supplied). 

The foregoing explanation speaks for itself. It is ob¬ 
vious from what is said about the taxing provisions of 
subsection (r)(2) that Congress intended these provisions 
to apply only to the “additional grounds owned by and 
forming a part of the property of such institutions or 
organizations as of July 1, 1942”. No other meaning can 
possibly be construed from statements such as “. . . the 
District of Columbia shall be entitled to collect taxes 
from such laud which in future years shall he deemed 
excessive by the owners thereof ...” and “In the event 
of a sale of such excess holdings with a resultant profit, 
the District of Columbia would be entitled to collect taxes 
on such property. ...” 

One of the major issues considered during the hear¬ 
ings before the Senate Committee on S. 2673 was to what 
extent grounds, as distinguished from buildings should 
be exempt. Sec. 1(a) of S. 2673, as originally proposed, 
listed as exempt the buildings and structures of private 
institutions, such as schools, and churches. Sec. 1(b) 
exempted grounds “absolutely required and actually used” 
for exempt purposes. Hearings, p. 2. 

Many of those who testified at the Senate hearings on 
behalf of educational and religious institutions expressed 
deep concern that Sec. 1(b) as drafted might cause es¬ 
sential portions of their grounds, such as the campuses of 
the universities, to be taxed and might also result in the 
taxation of additional grounds held for contemplated en¬ 
largement of the institution. Consequently, many of them 
urged that the language of Sec. 1(b) be ameliorated by 
providing for exemption of grounds “reasonably re¬ 
quired”, or words of that import, and that exemption be 
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extended to additional grounds held for reasonably anti¬ 
cipated future expansion. 0 

After the Senate hearings were concluded, the! bill was 
substantially amended and section l(r), as ultimately 
enacted, was substituted for the exempting provisions of 
the original Sec. 1(b). The language of section l(r) re¬ 
mained unchanged in S. 2804, and H. R. 7781, Jand was 
enacted without amendment. 

Not one word was uttered at the hearings, in the Com¬ 
mittee reports, or in the debates indicating that aijvone in¬ 
tended or even suggested that all grounds required and 
actually used for exempt purposes should be taxe<jl if they 
were sold at a profit. Such a result would ha\ie repre¬ 
sented a sweeping departure from previous practice and 
policy in this jurisdiction with respect to tax-exempt in¬ 
stitutions. Certainly had Congress intended to j inaugu¬ 
rate such a major change in policy, it would have clearly 
indicated that such was its intention. 

From this background, and from the above-quoted state¬ 
ment in the Committee reports, the legislative jpurpose 
in enacting the rather unusual provisions of 
(r)(2) clearly emerges. Congress did not wi 
land held for legitimate expansion. On the other hand, 
it did not want tax-exempt institutions to engage in tax- 
free land speculation at the expense of the revenues of 
the District of Columbia. If so-called additional lands 
were sold by a tax-exempt institution, it would be a 
clear indication that they were not held for expansion 
purposes. Tender such circumstances, the intent was to 
tax the institution to the extent of a part of thb profit. 
The solution thus set up by Congress met the 
of the so-called additional lands squarely and 
and reasonable to all concerned. 

R Among the many witnesses who testified concerning this point 
are those whose testimony appears on pp. 12, 20, 29-30, ^1-33, 38, 
48, 52, 139, 140-145, 181-182 of the Hearings. 
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On the other hand, to extend the taxing provisions of 
subsection (r)(2) to lands reasonably required and ac¬ 
tually used by the institutions twists this understandable 
and sensible statutory plan of Congress into a highly 
inequitable situation lacking justification in reason or 
policy, as will be set forth more fully in sections 3 and 4 
of this brief. Congress clearly intended section l(r) as 
ameliorative legislation. 

The inescapable conclusion from the legislative history 
of the Act of December 24, 1942, therefore is that the 
taxing provisions of subsection (r)(2) apply solely to the 
“additional grounds’’ referred to in subsection (r)(2). 

3. If the taxing provisions of subsection (r)(2) are 
applied to land exempted from taxation by subsection (r) 
(l), a severe economic burden, which is both inequitable 
and contrary to sound public policy, is placed upon mam) 
churches, schools, hospitals, libraries and other socially 
desirable institutions. 

Under the construction of the statute urged by re¬ 
spondent, the land of a tax-exempt institution is exempt 
from taxation only so long as it is not sold at a profit. 
This limitation on the exemption would apply to all in¬ 
stitutions owning real property in the District, since all 
of them necessarily have land upon which their buildings 
stand. 

The taxes thus imposed could be very burdensome. 
Many tax-exempt institutions in the District of Columbia 
have occupied the sites upon which their buildings stand 
for half or three-quarters of a century. During this time 
the City of 'Washington has grown enormously in popula¬ 
tion and the value of much of the land in the District has 
increased many times. Thus the usual situation where 
land has been held for a substantial period is that it will 
bring a profit, and in some cases, the profit may consti- 
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tute a very large part of the total sales price. The taxes 
imposed under subsection (r)(2) therefore migh^; amount 
to almost fifty per cent of the entire sales price. This 
would place a very severe burden upon any tax-exempt 
institution which had to sell the land it actually used. 
The burden would be heavier because in most instances 
the so-called profit from the sale would not be iln fact a 
profit. An institution usually sells such land because it 
has to move. This entails buying new property which, 
of course, has to be purchased at the same high, ,present- 
dav values at which the old site is sold. 

Furthermore, the incidence of this tax would bp highly 
fortuitous and inequitable. An institution which could 
avoid moving would never have to pay the tax. Thus a 
premium would be placed on not moving. Tn a rapidly 
growing city such a result is highly undesirable f|rom the 
point of view of public policy. The burden of the tax 
would fall solely on such tax-exempt institutions! as had 
the misfortune to be compelled to move. Moreover, the 
total amount of revenue which would be obtained from 
such a tax is highly problematical. There are dertainly 
more equitable ways of raising revenue. 

Respondent points to no comparable taxing provisions 
in any other jurisdiction. The extreme nature of this 
situation is illustrated by a comparison between the tax 
contended for by respondent, and the policy of fhe fed¬ 
eral income tax law with respect to sales and exchanges 
of real property. Even with respect to commercial prop¬ 
erty and property held for a profit, where there is no 
question of tax-exempt status, the federal income tax law 
ordinarily does not impose as heavy a burden as that 
contended for by respondent in the instant situatiop. For 
example, T.R.O., Section 112(b)(1) contains the fqllowing 
provision regarding exchanges of property held fjor pro¬ 
ductive use in trade or business or for investment!: 
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“No gain or loss shall be recognized if property 
held for productive use in trade or business or for 
investment ... is exchanged solely for property of 
a like kind to be held either for productive use in 
trade or business or for investment.” 

This provision has many times been held to apply to 
various types of real estate. 7 Thus even with respect to 
property used in a trade or business or for investment, 
the federal income tax law does not attempt to tax ex¬ 
changes where circumstances require the owner to move. 
Furthermore, a provision in the Revenue Act of 1951 has 
extended this principle of non-taxability to the sale or 
exchange of a residence at a profit and the repurchase of 
another within one year. Revenue Act of 1951, Section 
318, T.R.C., Section 112(n). Similar relief by non-recogni¬ 
tion of gain is granted in respect to involuntary conver¬ 
sion of property as a result of destruction, theft, seizure, 
or condemnation under the power of eminent domain. 
T.R.C., Section 112(f). 

Tn addition, under the federal income tax law individ¬ 
uals and profit-making corporations are only taxed to the 
extent of twenty-six per cent of the profit realized from 
any sale of property held over six months. T.R.C., Sec¬ 
tion 117(c). Under the proposed construction of the Act 
of December 24, 1942, tax-exempt institutions may be 
taxed up to fifty per cent of the profit from a sale. 

Finally, institutions which are tax-exempt under the 
federal income tax law are not taxed at all on capital 
gains resulting from a sale of land. T.R.C., Section 101 
(0). The same is true under the District of Columbia in¬ 
come tax law. Act of July 16. 1947, 61 Stat. 334, Ch. 258, 
D. C. Code (1940), §47-1554. 

With respect to “additional lands” referred to in sub¬ 
section (r)(2), the imposition of previously exempted real 


-C. I. R. V. Crichton, 122 F. 2d 181 (5th Cir., 1941); Harr V. 
MacLauphlin, 15 F. Supp. 1004 (E.D. Pa., 1936). 


estate taxes up to fifty per cent of the profit frota. the 
sale is not unduly burdensome, because with respect to 
such land, the fact of the sale shows that the land was not 
held for enlargement or expansion and therefore that it 
should not be exempted . Under such circumstances the 
assessment of previously exempted taxes to a maximum 
limit of half the profit from the sale is neither ineqiiitable 
nor unreasonable. In the case of land reasonably re¬ 
quired and actually used for the purposes of the institu¬ 
tion no such justification exists. A sale of such lan<jl does 
not in any w r ay indicate that it should not be tax-exempt. 
The policy reasons for exempting the property in the 
first place exist to the same extent as if there had [never 
been a sale. 

4. If land exempted from taxation by subsection (r) 

(1) is subject to the taxing provisions of subsectidn (r) 

(2) , administrative complications make the statute almost 
unworkable; such a result could not have been intended 
by Congress. 

The construction of section l(r) for which respondent 
contends would make land reasonably required apd ac¬ 
tually used by a tax-exempt organization subject t<|> real 
estate taxes if sold at a profit. However, even tljie re¬ 
spondent does not contend that the buildings of sujfii in¬ 
stitutions, which are granted exemption by the preceding 
subsections of section 1, are subject to the tax. In [order 
to administer the statute under this construction it be¬ 
comes necessary upon a sale of property by a tax-exempt 
institution to determine the profit from the sale cjf the 
land. If the land is unimproved, this presents no prob¬ 
lem, but in the more usual situation where there are 
buildings on the property, the Tax Assessor is required 
to separate the profit on the land from the profit on the 
buildings. This is not easy to do. Where improved prop¬ 
erty is sold, almost invariably a single purchase price is 
paid for both the land and the buildings. The parties to 
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the sale do not negotiate one price for the land and 
another price for the building which rests upon it; they 
negotiate a single price for the entire property. Thus it 
becomes necessary for the Tax Assessor in determining 
this tax to ascertain what part of the total purchase 
price would have been paid for the land if the sale had 
been of the land alone, and what part would have been 
paid for the building had it been sold without the land 
under it. After this rather metaphysical calculation has 
been made, the Tax Assessor, in order to obtain the cost 
basis, must then make a similar determination with re¬ 
spect to the price of the land when it vras purchased by 
the tax-exempt institution if the land contained buildings 
at that time. Tt is difficult enough for the Tax Assessor 
to have to ascertain present prices for land in sales of 
improved property, but to have to ascertain land prices 
in sales of improved property which may have occurred 
any time during the past fifty or seventy-live years under 
conditions with which the Tax Assessor and his staff 
could not possibly be familiar borders upon the absurd. 

Moreover, what possible purpose could Congress have 
had in thus taxing the land reasonably required and ac¬ 
tually used by a tax-exempt institution, but not the build¬ 
ings? What reason could there be for drawing this imag¬ 
inary line between the land and the building, thus requir¬ 
ing the Tax Assessor and his staff to go through the 
highly complex, artificial, and theoretical calculations in¬ 
dicated above? The answer of course is that Congress 
never intended to draw such an artificial line. The land 
which is reasonably required and actually used by a tax- 
exempt institution must be treated in the same manner 
as the buildings which stand on it and wdth which it 
forms an integrated whole. It is submitted that this was 
clearly the intention of the statute, and that Congress 
did not intend either the buildings or the land reasonably 
required and actually used by a tax-exempt institution in 
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carrying out its purposes to be subject to the taxing pro¬ 
visions of subsection (r)(2). 

5. The interpretation of the statute adopted by the 
Board of Tax Appeals on this issue upset a settled ad¬ 
ministrative interpretation which had been in effect since 
the passage of the Act of December 24, 1942. 

From the date of the passage of the Act of December 
24, 1942, until the decision of the Board of Tax Appeals 
in the case at bar, the Tax Assessor of the District of 
Columbia consistently applied the interpretation c|f sec¬ 
tion l(r) for which petitioner contends. Such a fettled 
interpretation of a statute by the responsible bfficial 
charged with its administration has great perspasive 
force. “Prolonged administrative construction, ijf not 
illegal or unconstitutional, is given great weight ini inter¬ 
preting statutes.” Hamilton Nat. Bank v. District of 
Columbia, 85 T T . S. App. D. C. 109, 176 F. 2d 62jt, 628 
(1949), cert, denied, 338 IT. S. 891. 

Furthermore, when the case at bar was before the poard 
of Tax Appeals, neither side mentioned the point upon 
which the Board decided the case. The case was pre¬ 
sented solelv on the issues of whether the Board of Tax 

| 

Appeals had jurisdiction and whether the lots inyolved 
should be considered as falling within subsection (jr) (1) 
or subsection (r)(2). Thus the Board of Tax Appeals 
in making its decision on this issue did not have th^ ben¬ 
efit of analysis or research by counsel on either side. 
The brief treatment of this issue in the Memorandum 
Opinion of the Board (Joint Appendix, p. 13) doels not 
indicate independent research was made by the poard. 
Thus it seems reasonable to conclude that the decision of 
the Board may not have been as fully and carefully con¬ 
sidered as if the issue had been fully presented by coun¬ 
sel and therefore should not be entitled to the same 
weight. 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted 
that the decision of the Board of Tax Appeals should be 
reversed, insofar as it held that grounds exempted under 
section l(r)(l) of the Act of December 24, 1942, are tax¬ 
able under the provisions of section l(r)(2). 

Respectfully submitted, 

Samuel Spencer 
Frank J. Whalen, Jr. 

2000 Massachusetts Avenue, N. W. 
Washington 6, D. C. 

Counsel for the Potomac School. 

Spencer & Louisell 
Washington, D. C. 

Of Counsel. 

Dated, March 20, 1952 
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United States (Court at Appeals 

Fob the District op Columbia Cibcuit 

No. 11,237 

Simpson Memorial Methodist Church, Petitioner, 

v. 

! 

Distbict of Columbia, Respondent. 
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Appeal from the Board of Tax Appeals j 
for the District of Columbia 

REPLY BRIEF OF PETITIONER j 

SUMMARY OF ARGUMENT 

1. The statutory interpretation advanced by respond¬ 
ent leads to results never intended by Congress. 

i 

2. The Board of Tax Appeals had jurisdiction 
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ARGUMENT 

1. The Congress obviously intended to “exempt” some 
real estate, but under respondent’s position, none is 
exempt. 

A short, concise, and accurate answer to Respondent’s 
position (Br. 15) and the B.T.A. decision is merely to 
point out that, under these interpretations of the ex¬ 
emption statute, no land in the District of Columbia is 
or can ever be exempt from taxation even though owned 
by a tax-exempt organization. Respondent admits (Br. 
13) that the only relief petitioner or any other “exempt” 
taxpayer could expect is an “abatement of taxes” 
and then, if a profit is ever realized from a sale, 
those “abated” ( not exempted ) taxes will eventually 
become due—even in spite of the law’ winch says “That 
the real property exempt from taxation in the District of 
Columbia shall be the following and none other: . . .” 
(italics supplied). To your petitioner, this construction 
of the law’ is obviously erroneous. 

In order to reach the conclusion in the case at bar, 
respondent argues from the basic premise that “the 
Board found as a fact (App. 10, Finding 10) that the 
grounds in question were exempted under Sec. R-2” (Resp. 
Br. 14) It is respectfully submitted that the Board made 
no independent finding whatsoever on this question. In 
Finding 10 referred to by respondent, the Board recites 
and review’s the administrative decisions of various D. C. 
officials, but these recitations do not constitute findings of 
“basic facts” concerning exemption by the Board when it 
expressly states in its opinion (App. 13): 

“There is therefore no occasion to determine whether 
the property was entitled to exemption under para¬ 
graph (1) as distinguished from paragraph (2) or 
both.” 
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In the Sagrnaw Case, cited by respondent (Br. 9), the 
order of the Federal Communications Commissjion was 
declared void because of the failure of the Coijimission 
to find “basic facts” to support the ultimate conclusions 
(6S App. D. C. 282, 289-290): the B.T.A. herein |s guilty 
of the same shortcomings. 

The failure of the Board to decide the case on its 
merits below is just another phase of the injustice suf¬ 
fered by the petitioner before that tribunal and is the 
reason why in petitioner’s opinion, this court must in¬ 
struct the B.T.A. of the correct statutory interpretation 
and remand petitioner’s case for rehearing (the member 
sole of the B.T.A. having died during the pendlencv of 
this ease in this court) and decision on the merits. In 
view of the italicized portion of the Board’s opinion, 
above, it is respectfully submitted that respondent’s argu¬ 
ments (Resp. Br. 14, 15) are without merit. 

Tn reply to respondent’s argument (Br. 15, 16) peti¬ 
tioner is unable to agree that there is no statutory am¬ 
biguity in Sec. l(r) of the 1942 Act. The mete facts 
that the Assessor’s office, presumably on advice; of the 
Corporation Counsel, had enforced one interpretation for 
nine years, and now the B.T.A. adopts a radically differ¬ 
ent construction, show prima facie, elements of | conflict 
which spring from a patent ambiguity. Under spch con¬ 
ditions this court rightfully resorts to legislative j history 
to determine Congressional intent. “We must jlook to 
the explanation of Congressional intent behind this sub¬ 
section.” Lawson v. Suwannee Fruit Co., 336 ItTS 198, 
201, 93 L. Fd 611, 69 S. Ct. 503. See also Wa\rous v. 
District of Columbia 77 US App. DC 295, 135 F. 2d. 654: 
AcJieson v. Albert . US App. DC ., #11103 de¬ 

cided March 20, 1952; Sutherland, Statutory Construc¬ 
tion (3d Fd) Vol. 2, Sec. 5005. And in construction of 
tax exemption statutes, Sutherland states the rule: 
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“However, exemptions claimed by the state or its 
subdivisions are usually liberally construed, and the 
same rule has frequently been applied to exemptions 
made in favor of charitable organizations.’ 7 Suther¬ 
land, id, Yol 3 Sec. 6702 (cases cited Note 4). 

Petitioner therefore reiterates the existence of the am¬ 
biguity, and the propriety of the use of Congressional 
Reports and remarks of the legislators in resolving said 
ambiguity. If Congress had intended the end result for 
which respondent argues, it would never have used the 
reference to “grounds so exempted” but rather would 
have said “taxes so abated”!! Rather, it clearly distin¬ 
guished the (1) “grounds belonging to and reasonably 
required and actually used” from (2) “additional 
grounds”. To construe the two types together is to vio¬ 
late the law itself. Respondent’s argument is untenable. 

2. The Board of Tax Appeals Had Jurisdiction. 

Respondent takes the position that the Board of Tax 
Appeals had no jurisdiction to consider this case. Re¬ 
spondent made the same argument before the Board, 
which apparently did not consider it worthy of comment. 
The Board assumed jurisdiction. 

Respondent argues that when the Tax Assessor placed 
Lots 816 and 817 on the tax rolls on March 17, 1942, peti¬ 
tioner under Sec. 47-710 of the D.C. Code (1940 Ed.) 
had ninety days after October 15, 1942, or until January 
13, 1943, in which to appeal to the Board of Tax Appeals. 
Tt goes on to state that after the passage of the Act of 
December 24, 1942, the Board also had jurisdiction under 
section 5 of that Act and that petitioner had twenty days 
(December 25, 1942 to January 13,1943) in which it could 
have appealed from the assessment pursuant to section 5. 

The respondent (Br. 13) would have, this court believe 

1 ' \ ' \ I * <1 I tf 

that the petitioner knowingly and willfully< received “ex¬ 
emption” under Sec. (r)(2). The circumstances sur- 
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rounding the signing of the affidavit by the pastir (Find¬ 
ing No. 10) upon which respondent places heavy reliance 
do not support the conclusion that the petitioner was 
aware of the import of its actions. The law’ w’^s signed 
on December 24, 1942, and petitioner’s affidavit w^s signed 
by its pastor March 16, 1943, during the w r ar years. Peti¬ 
tioner’s evidence shows that the respondent, through its 
agent, Mr. Bachman of the Tax Assessor’s office, “ as¬ 
sisted” petitioner in preparing the affidavit (Tljt. 39-47) 
which, in effect, admitted exactly what the District of 
Columbia desired. The testimony before the B.T.A. shows 
that the distinction between Sections (r)(l) and (r)(2) 
of the Statute was not explained to or understood by 
either the pastor or the Board of Trustees of jhe peti¬ 
tioner and the affidavit was not made on advice of coun¬ 
sel. (TR-40, 42, 52, 92.) 

“It has been well said that the government should 
always be a gentleman. Taxpayers expect, land are 
entitled to receive, ordinary fair play from tax offi¬ 
cials”. Stockstrom v. Commr. of Internal Rev., 88 
US App. DC 286, 292: 190 F. 2d 283. 

The Assessor was then, and is today, not only] willing 
but happy to grant exemptions under Sec. (r)(2) be¬ 
cause the possibility of collection of taxes at a later date 
still remains; how’ever, exemptions under (r)(l), until 
the decision in this case, w’ere reluctantly granted by the 
Assessor’s office for the reason that such exemption pre¬ 
cluded any later tax liability. It is obvious fi^om the 
nature of the evidence presented to the B.T.A. Concern¬ 
ing the ownership, requirements, and uses of lots 816 
and 817, continuously for religious purposes that the peti¬ 
tioner would not have knowingly opened itself to the 
further tax liability by accepting an (r)(2) classification 
if it had been in full knowledge of all facts at that time. 

Respondent then argues that because petitioner ob¬ 
tained an exemption under subsection (r)(2) it jis com- 
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pletely barred from any judicial determination of whether 
the tax here involved was legally and properly assessed. 
The reasoning upon which this conclusion is based is, to 
say the least, obscure. In fact, there is no reasoning in 
respondent’s brief upon this point, but merely a state¬ 
ment of result. It is submitted that respondent’s con¬ 
clusion is clearly erroneous. . 

Section 5 of the Act of December 24, 1942, provides: 

“Sec. 5. Any institution, organization, corporation, 
or association aggrieved by any assessment of real 
property deemed to be exempt from taxation under 
the provisions of this Act may appeal therefrom to 
the Board of Tax Appeals for the District of Colum¬ 
bia in the same manner and to the same extent as 
provided in sections 3 and 4 of title IX of the Dis¬ 
trict of Columbia Revenue Act of 1939, as amended: 
Provided, however, That payment of the tax shall 
not be prerequisite to any such appeal.” 

Petitioner is an institution “aggrieved by” an “as¬ 
sessment of real property deemed to be exempt from 
taxation under the provisions of this Act”. Petitioner 
deems Lots SI6 and SI 7 to have been, and to be, exempt 
from taxation under the provisions of subsection (r) (1) 
of the Act. On December 13, 1950, the Assessor made 
the assessment (Finding 13) by which petitioner is 
aggrieved. On December 15, 1950, petitioner paid the 
taxes under protest and within ninety days from the 
receipt of notice of the assessment (Ex. A) by petitioner, 
it filed a petition with the Board of Tax Appeals asking 
for a review of the assessment and a refund of the taxes. 
Thus all the requirements of section 5 were fully met 
and the Board of Tax Appeals therefore had jurisdiction. 

Respondent has ignored the applicability of section 5 to 
this tax assessment. Section 5 by its plain language fur¬ 
nishes the jurisdictional basis for this case and respond¬ 
ent completely fails to show why it does not. In fact, 
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respondent never mentions section 5 in this connection*, 
and seems oblivious to the fact that it bears on this mat¬ 
ter in any way. 

The Committee reports contain the following statement 
regarding section 5: j 

“Section 5 provides for appeal from decisions to 
the District of Columbia Board of Tax Appeals and 
thence to the courts, as provided, with the under¬ 
standing that payment of the tax in dispute khall not 
be prerequisite to any such appeal.” Sen. Rep. No. 
1634; H. Rep. No. 2635, 77th Cong. 2d Sess. 

The effect of the provision is thus stated to prcJvide for 
appeal from “decisions’’. This word is not liihited to 
certain types of decisions. It is used generally and w r ould 
seem to apply to a decision such as that involved in this 
ease. Certainly there is no reason to believe thaJt it was 
the intent of Congress that the right of appea^ should 
not exist with respect to assessments made underj subsec¬ 
tion (r)(2). Had such been the intention it wrould have 
been stated. The statement in the Committee reports in¬ 
dicates that it was the intention of Congress that section 5 
should apply in accordance with the normal meajning of 
its language to “any assessment of real propertyjdeemed 
to be exempt under the provisions of this Act”. iSfor can 
it be argued that this property w’as not “deemed to be 
exempt under the provisions of this Act”. The taxpayer 
which has received no bills for annual real estatje taxes 
deems it to be exempt. Whom else could the j statute 
mean? If the District taxing authorities deerried the 
property to be exempt, there would be no controversy. 
To argue that in this case the property is not “deemed 
to be exempt” under the provisions of the Act decause 
it had been classified under subsection (r)(2) vhic|h made 

* The only reference to section 5 in respondent’s brief is with 
regard to its applicability to the assessment made back in 1942. 


8 


it taxable upon sale at a profit, is to assume one of the 
issues of the ease presented to the B.T.A., which is 
whether the lots in question should properly be classified 
under subsection (r)(l), (as petitioner contends), which 
would make them exempt, or whether they should be 
classified under (r)(2), (as the respondent contends), 
which would make them taxable at time of sale. It is 
submitted that this was a proper issue for the Board of 
Tax Appeals to consider under the authority given it by 
Section 5, even though it avoided a decision on the issue. 

Furthermore, the proviso of Section 5 permitting ap¬ 
peal to the Board of Tax Appeals without prepayment of 
the assessment indicates Congress’ intention to permit, 
with a minimum of difficulty, review of assessments 
against property claimed to be exempt. Certainly re¬ 
spondent’s technical position is contrary to Congress’ lib¬ 
erality toward tax-exempt institutions. 

It cannot be claimed here that petitioner is estopped 
to raise the question of whether Lots 816 and 817 prop¬ 
erly fall within subsection (r)(l) or (r)(2)*. The only 


* Petitioner did not claim its grounds were held “only for en¬ 
largement and expansion and not for profit and sale”, as respond¬ 
ent states in its brief at p. 11. Petitioner said it did not hold the 
grounds for profit and sale but only for enlargement and expan¬ 
sion. The order of the statement is important, because petitioner's 
application for exemption was intended merely (as Congress had 
required) to negate the idea that it held the grounds for specu¬ 
lation. 

Thus petitioner’s statement is certainly not irrevocably incon¬ 
sistent with a claim that in 1943 and following it held the lots 
involved here for purposes exempted by sections l(m) and 1 (r) (1), 
as well as for future enlargement and expansion. Certainly the 
numerous occasions on which educational institutions have built 
additional buildings on campus grounds previously utilized only to 
furnish beautiful academic surroundings or more practical parking 
space, demonstrate that grounds properly exempted under subsec¬ 
tion (r) (1) may also at the same time be held for enlargement and 
expansion. 



case cited by respondent (Resp. Br. 12, Slimmer vj Chicka¬ 
saw County) in support of estoppel, involved (personal 
property voluntarily but erroneously listed for taxation by 
an Iowa taxpayer: it has not the remotest analogy to 
or connection with real estate (necessarily of record) 
involved in a D. C. tax exemption statute where liability 
for taxation is denied. This court frowns upon (applica¬ 
tion of the doctrine of estoppel: 

“Insofar as previous decisions of the Board of Tax 
Appeals have held that estoppel applies to a tax¬ 
payer claiming one figure as undepreciated cpst and 
another as fair cash value*, they were in error.” 
D. C. v. Morris, 81 ITS App. D.C. 356, 357,! 159 F. 
2d 13. 

The District has not relied to its detriment jon the 
representation of petitioner in 1943 that the lotsj should 
fall within subsection (r)(2). It is true that the taxes 
were abated and no taxes were paid until the ijime of 
sale, but the same would have been true had the lots been 
classified at that time under subsection (r) (1).* j 

| 

Nor can it be claimed that the petitioner by executing 
the application to have the lots classified under subsec¬ 
tion (r)(2) made an irrevocable election which ou^ts the 
Board of Tax Appeals from jurisdiction to make a de¬ 
termination upon the facts as to the proper classification 
of the grounds. Congress did not make the filing of an 
affidavit under subsection (r)(2) an irrevocable election. 
When it desires to require an election. Congress jknows 
well how to draft such a provision unequivocally, e.g., 
T.R.C., Sec. 42(b), (d) (election to treat increase op non- 
interest-bearing obligations as income); Sec. 112(b)(7) 
(election to postpone recognition of gain in certaih cor¬ 
porate liquidations). 


* “Section 4 authorizes the Commissioners to abate ahy tax 
assessed against property exempted under this bill where sxjich tax 
was assessed subsequent to January 1, 1941.” Sen. Rep. Ncj. 1634, 
77th Cong., 2d Sess., p. 8. 
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The Watrous Case (Resp. Br. 12, 17) relied upon so 
heavily by respondent, has no bearing upon the question 
of jurisdiction or the procedure herein. Where the le¬ 
gality of the tax is assailed as herein, rather than a 
mathematical question of valuation or equalization pre¬ 
sented, an appeal to the B. T. A. is not conditioned upon 
complaint to the Board of Equalization and Review. 
(Resp. Br. P6). Alexandria Canal R.B. & Bridge Co. v. 
D. C ., 16 DC (5 Mackey) 376; Nat 7 Rifle Assn . of Amer¬ 
ica v. D. C., DCBTA, Dkt. 199, 254; Op. #154. 

“Now this board of equalization had simply a right 
... to increase on one piece of property and to 
decrease on the other: to equalize the taxation in 
other words; but not to decide any question going 
to the validity of the taxes. Therefore nothing would 
have been gained by an appeal to that board and 
there is nothing in this objection to prevent the 
court from granting relief.” Alexandria Canal, etc. 
v. D.C. supra. 

T etitioner definitely assailed the legality of the basis 
for computing profit, if any, (Pet. Br., P 12) before the 
B.T.A. and under the above authorities no reference to 
the Board of Equalization was either proper or neces¬ 
sary. 

Tt is submitted that the action of the Board of Tax 
Appeals in taking jurisdiction of this case was proper. 
Justice to a religious institution, such as petitioner, re¬ 
quires that it be permitted to show the true facts and to 
obtain an adjudication on the first occasion when the 
correct classification of the grounds, under subsection 
(r)M) or (r)(2), can have any possible effect on its 
actual liability for taxes. 



CONCLUSION 


It is petitioner’s position that the interpretation of the 
law must be clarified by this court and that petitioner’s 
case must be remanded for further consideration by the 
BTA and for decision on its merits. 

Respectfully submitted, 

Wilton H. Wallace 
Henry F. Lerch 
Wallace & Lerch | 
Attorneys for Petitioner 
815 15th St., N. W. | 
Washington, D. C. 



